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MISREPRESENTATION AS DECEIT, NEGLIGENCE, 
OR WARRANTY 


i has often been pointed out that many of the difficulties and 

anomalies of English law are due to the tendency of the Anglo- 
American legal mind to think in terms of procedure. Further diffi- 
culties and anomalies are created by thinking in terms of names 
rather than realities. If a given situation is presented in a par- 
ticular form of action or called by a particular name, it is apt 
to be regarded as governed by some analogy to the principles ap- 
plied to the situations originally dealt with in that form of action 
and called by that name, especially if these old situations continue 
to be those which are most commonly so dealt with and so called. 

There is danger that these tendencies may lead to peculiar re- 
sults in those jurisdictions in which an action of deceit is main- 
tainable for an honest but carelessly or unavoidably inaccurate 
statement. In many of these jurisdictions, the courts speak as 
though negligence in failing to ascertain the truth before speaking 
were a species of fraud, or they regard one who makes an incorrect 
statement as of his own knowledge as though he were con- 
scious that his firm, honest, and reasonable conviction is un- 
founded. 

The action of deceit was first maintained, and is still most often 
brought, where the defendant’s misrepresentation of fact has mis- 
led the plaintiff into some venture which concerns his commercial, 
financial, or economic advantage. In such a case the plaintiff’s 
loss consists of his disappointment in not receiving the financial 
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benefit which would have accrued to him had the statement been 
true. On the other hand, a misstatement of fact which misled a 
plaintiff into a course of action which involved danger to his person 
or property, was treated as a matter of negligence rather than 
deceit. This was particularly true where the misrepresentation 
was, so to speak, implied from the maker’s conduct rather than 
expressed in definite language. 

Occasional cases exist where a definite statement that a certain 
article was of a particular quality has been held actionable in 
‘ deceit, although the statement was important primarily as an as- 
surance that the article was safe for use and the plaintiff’s damage 
lay in a personal injury caused by his use of the article in the 
belief that it was as represented.* Sometimes active concealment 
of a dangerous defect or even a failure to disclose such a defect, if 
known to a defendant who had turned an article over to another 
for his use or that of third persons, was said to be “something 
like” fraud. More usually, even such conduct was called negli- 
gence; but, however called, the liability was determined by the 
principles which govern liability for negligence rather than by the 
principles of deceit, which restrict the liability within a far nar- 
rower compass. The fact is that the interest which every man has 
in making an intelligent choice to embark on a course of conduct 
which involves a perceptible risk to his person or property, is 
given far greater protection than is his interest in intelligent choice 
in matters which concern only his commercial, financial, or eco- 
nomic advantage. 

The House of Lords in Derry v. Peek settled, once for all, the 
English law to the effect that an action of deceit cannot be main- 
tained by a plaintiff who has been misled into a disadvantageous 
financial or commercial venture unless the defendant is guilty of 
conscious misrepresentation.? While a large number of American 





1 Langridge v. Levy, 2 M. & W. 519 (1837). 

2 14 App. Cas. 337 (1889). In Angus v. Clifford, [1891] 2 Ch. 449, it was 
held that one who, though intending to state his accurate knowledge truthfully, 
was so careless in his use of language as to misstate it, was not liable to another 
misled thereby. This decision is in exact accord with Derry v. Peek. The pur- 
pose of requiring either honesty or care of those who give information for the 
guidance of others is to give to such others a reasonable security in acting upon the 
information furnished them. This security is as much, and no more, imperiled by 
carelessness in communicating an honest belief as it is by carelessness in forming a 
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jurisdictions follow this doctrine and require conscious dishon- 
esty as the basis of an action of deceit, many of them have rejected 
it and permit recovery against a defendant who honestly believes 
that he has told the exact truth. 

The jurisdictions which have rejected the doctrine of Derry v. 
Peek fall into two principal groups. The first and smaller group 
holds that an action of deceit is maintainable against a defendant 
who has honestly misstated a fact upon which he intends the plain- 
tiff to act, in a matter which concerns the latter’s financial or eco- 
nomic advantage, if he fails to exercise reasonable care in ascer- 
taining the data upon which his statement is based, or if he fails to 
exercise the judgment of a reasonable man upon carefully collected 
data.* The second and larger group has gone further. They have 





belief accurately communicated. If good faith in forming an inaccurate belief pro- 
tects the supplier of supposed information from liability, he should also be protected 
if he honestly believes that he has communicated his actual belief. 

On the other hand, if one who furnishes information to another is required to 
exercise reasonable care in ascertaining the data upon which his belief is formed 
and the judgment of a reasonable man in forming his belief upon data carefully 
collected, it seems clear that he should also be required to exercise ordinary com- 
petence in communicating his carefully formed belief in such a manner as not to 
be misleading. It is, therefore, surprising that the Supreme Judicial Court of 
Massachusetts, which had held that neither honesty nor care was sufficient to pro- 
tect from liability one who had accurately stated his firm conviction (which the 
court called “ knowledge”) of a fact capable of knowledge, should have held, as it 
did in Nash v. Minn. Title Ins. & Trust Co., 163 Mass. 574, 40 N. E. 1039 (1895), 
that carelessness in communicating an accurate conviction did not create liability. It 
may be suggested that the court’s action and its citation of Angus v. Clifford in its 
support were due to its failure to realize that it had completely abandoned the 
English view that deceit lay only for conscious misrepresentation and had adopted 
a view which made one who stated his belief in the form of knowledge substantially 
a warrantor of its accuracy. See Williston, Liability for Honest Misrepresentation 
(1911) 24 Harv. L. REv. 415, 438. 

8 This view, which is substantially that taken by the Court of Appeal in Peek 
v. Derry, 37 Ch. D. 541 (1887), is supported in the following representative cases: 
Prestwood v. Carlton, 162 Ala. 327, 50 So. 254 (1909); Trimble v. Reid, 97 Ky. 
713, 31 S. W. 861 (1895); Parette v. Revenack, 81 Mo. App. 494 (1899) ; White- 
hurst v. Life Ins. Co. of Va., 149 N. C. 273, 62 S. E. 1067 (1908). See also Watson v. 
Jones, 41 Fla. 241, 25 So. 678 (1899) ; Linscott v. Orient Ins. Co., 88 Me. 497, 499, 
34 Atl. 405, 406 (1896). In Braley v. Powers, 92 Me. 203, 42 Atl. 362 (1898), the 
Supreme Court of Maine allied itself with the second group which treats a statement 
made as of the vendor’s knowledge as substantially tantamount to a warranty. 
There is, however, no reason why the two views should not exist side by side, if, as 
is the case in Maine, such statements have the effect of a warranty only if made 
by a vendor. In such case the court might, like the Texas Court of Appeals in 
Wimple v. Patterson, 117 S. W. 1034 (1909), regard the liability of a person other 
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treated a statement of fact made as of the defendant’s knowledge 
as substantially tantamount to a warranty that the fact exists. In 
some of the jurisdictions comprising the second group, the measure 
of damages in an action of deceit has been held to be the difference 
between the value of the article as it is and the value as it would 
have been had the fact misrepresented been true. In these juris- 
dictions, therefore, the liability of one who has, however innocently 
or even unavoidably, misstated a fact as of his own knowledge for 
the guidance of another, in a financial matter, is in all important 
particulars the same as though he had expressly warranted the fact 
to exist. Even in those jurisdictions which adhere to the tradi- 
tional tort measure of damages and allow the plaintiff to recover 





than a vendor as governed by the principles stated by the House of Lords in Derry 
v. Peek or, like the court in Linscott v. Orient Ins. Co., supra, as governed by the 
principles stated by the Court of Appeal in that case. 

The many cases in which a president or director of a bank has been held liable 
in deceit for false statements which he honestly believed but which he should have 
known to be false, had he properly performed his duties as president or director, 
are instances of the application of this rule. See Gerner v. Mosher, 58 Neb. 135, 154, 
78 N. W. 384, 390 (1899), and Houston v. Thornton, 122 N. C. 365, 29 S. E. 827 
(1898) ; and see cases cited by Professor Williston in his very valuable article on 
liability for honest misrepresentation. Williston, supra note 2, at 429, n.47. He 
cites Ward v. Trimble, 103 Ky. 153, 44 S. W. 450 (1898), which draws a curious dis- 
tinction between statements made by a bank president, as the basis of liability for 
an action against the bank, and statements made by a director, as the basis of 
imposing personal liability upon him. Were an action brought against a president 
or a director of a bank in New York, his duty, as director, to know the affairs of 
the bank would make him liable in negligence for a misstatement, however honestly 
believed, which he would have realized to be false had he performed his duty. In 
that state there would be no need to hold, as was held in Watson v. Jones, 41 Fla. 
241, 255, 25 So. 678, 685 (1899), that a director is conclusively presumed to know 
facts of which he was actually ignorant because he had an opportunity to discover 
the truth, or to say that proof of duty and opportunity is sufficient to sustain a 
charge of actual knowledge. In Pennsylvania, the case of Erie Iron Works v. 
Barber, 106 Pa. 125 (1884), insofar as it appears to favor this view, is overruled by 
Lamberton v. Dunham, 165 Pa. 129, 30 Atl. 716 (1895). 

In Scholfield Gear & Pulley Co. v. Scholfield, 71 Conn. 1, 18, 40 Atl. 1046, 1051 
(1898), the language used by Baldwin, J., would appear to commit his court to the 
view taken by the English Court of Appeal. The Supreme Court of Errors of Con- 
necticut, however, in Dwyer v. Redmond, 103 Conn. 237, 130 Atl. 108 (1925), de- 
clared this language to be mere dicta and announced the law in accordance with the 
view expressed by the House of Lords. The codes of a number of states contain pro- 
visions enacting substantially the view expressed by the Court of Appeal. Car. Crvit 
Cope (Deering, 1923) § 1572; Oxia. Comp. Stat. Ann. (Supp. 1926) § 4996; Nash v. 
Rosesteel, 7 Cal. App. 504, 94 Pac. 850 (1908); Howe v. Martin, 23 Okla. 561, 102 
Pac. 128 (1909). 
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only the loss which he has sustained by his action in reliance on 
the other’s misstatement — the difference between the price paid 
and the value of the article received — the liability has no rela- 
tion either to fraud or to negligence in any true sense of those 
words.* If it be a tort liability at all, and not a liability based 
solely upon an extension of the idea of warranty, it is substan- 
tially a liability without fault. 

In both these groups it is submitted that great confusion has 
resulted, and improper analogies have been followed, from a fail- 
ure of the courts to realize that by abandoning conscious mis- 
representation as a basis of liability they have not merely extended 
the scope of the action of deceit but have in fact recognized a new 
basis of liability which depends upon principles substantially 
different from those previously applied in that action. They have 
regarded the new problems which have arisen out of these sup- 
posed extensions of the early action as analogous to those pre- 
sented by it, while in fact the closer analogy is to other problems 
traditionally treated under other names and in other actions. 


I 


It is a curious fact that in the majority of those jurisdic- 
tions ° which held that one negligently making a misrepresentation 
was as fully liable as though he were conscious that his statement 





4 Among the cases expressing this view are: Connell v. El Paso Gold Mining Co., 
33 Colo. 30, 78 Pac. 677 (1904) ; New v. Jackson, 50 Ind. App. 120 (1911) (stating 
that fraud is imputed to the vendor in such case) ; Pellette v. Mann, 116 Kan. 16, 
225 Pac. 734 (1924); Chatham Furnace Co. v. Moffatt, 147 Mass. 403, 18 N. E. 
168 (1888) ; Huntress v. Blodgett, 206 Mass. 318, 92 N. E. 427 (1910); Palmer v. 
Goldberg, 128 Wis. 103, 107 N. W. 478 (1906). See the cases collected by Williston. 
supra note 2, at 429, n.47. 

5 At least two jurisdictions, New Hampshire and New York, have definitely 
recognized the essential difference between misstatements made with the con- 
sciousness of their misleading character and those made negligently. The Supreme 
Court of New Hampshire in Cunningham v. Pease House Furnishing Co., 74 N. H. 
435, 69 Atl. 120 (1908), held that an action of deceit could not be maintained upon 
a merely negligent misstatement, but that an action on the case for negligence might 
lie thereon if the circumstances were such as to make it the defendant’s duty to 
speak carefully, if at all. The opinion cited Judge Jeremiah Smith’s article on 
Liability for Negligent Language (1911) 14 Harv. L. Rev. 184. It is to this article 
that much of the credit for the court’s intelligent action must be given. In this case, 
the defendant represented that its stove polish was safe for use under certain condi- 
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was misleading, the courts did not seem to realize that they were 
not merely extending the law of deceit but were definitely passing 
from the field of intentional wrongdoing into that of negligent 
conduct. 

One who states that a fact exists which he knows does not exist, 
or who misstates his own state of mind in regard thereto, as by 
saying that he knows its existence when he is conscious that he 
merely believes it to exist, does intentionally mislead him to whom 
the information is given. He may not intend to mislead the other 
to his harm; indeed, he may hope that the future will make true 
that which he knows to be at the time a misstatement,° or he may 
mislead the other for what he himself believes to be the other’s 
good. But, even so, he does intend to mislead. If, however, he 
honestly believes that not only the facts but his conviction as to 
their existence are exactly what his statement represents them to 
be, he can have no intention to mislead. At most he is guilty of 
negligence in that he has failed to exercise diligence and com- 
petence in ascertaining the basis of his statement or failed to use 
the judgment of a reasonably intelligent man upon the data which 
he has carefully and accurately collected. 





tions, and the plaintiff suffered injury while so using it. If this decision stood alone, 
it might be argued that the liability for negligent misrepresentation existed only 
where the facts stated concerned a matter affecting the safety of the plaintiff’s per- 
son or property. However, in Weston v. Brown, 82 N. H. 157, 131 Atl. 141 (1925), 
the principle of Cunningham v. Pease House Furnishing Co. was applied to a case in 
which the representation related to the purchase and sale of a farm, and the plain- 
tiff’s loss consisted in the lessened value of the farm which he received. In Glanzer 
v. Shepard, 233 N. Y. 236, 135 N. E. 275 (1922), the New York Court of Appeals 
held—as the writer believes, directly contra to Le Lievre v. Gould, [1893] 1 
Q. B. D. 491 — that one who is employed by a third person to give another informa- 
tion as to facts which it is his business to ascertain accurately, was liable for negli- 
gent misstatements. In International Products Co. v. Erie R. R., 244 N. Y. 331, 
155 N. E. 662 (1927), the same court, though expressly denying the existence of 
any liability on the ground of fraud or deceit, held that a careless misrepresentation 
was actionable as negligence if the relation between the parties was such as to 
create a duty to give accurate information. The court did not attempt to formulate 
the situations or relations which impose such a duty, thus leaving the whole matter 
open to an intelligent development as new situations may arise. 

6 As in Polhill v. Walter, 3 B. & Ad. 114 (1832). The facts proved in Peek v. 
Derry, 37 Ch. D. 541 (1887), seem to show that the misstatement in that case was 
of this character, and it is difficult to understand the conclusion reached by 
Sterling, J., that the directors all believed that the company had the rights stated in 
their prospectus. 
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The majority of cases which recognize a liability for negligent 
misrepresentation are silent as to whether the range of liability is 
to be determined by the principles appropriate to intentional fraud 
or by the principles which govern liability for negligence. There 
are many principles universally applied to determine liability for 
negligent conduct (other than the giving of information which is 
intended to influence the actions of others) which restrict liability 
in a way which may be just where the actor’s conduct merely fails 
to measure up to that standard of competence and intelligence 
which the members of civilized society are entitled to expect of 
one another — which we call negligence— but which would be 
manifestly improper restrictions upon the liability of one guilty 
of intentional wrongdoing. 

Thus there is complete uncertainty as to two important ques- 
tions: (a) Is one who is misled by a negligent misrepresentation 
barred from recovery by his failure to utilize his own equal oppor- 
tunity to discover its inaccuracy? (b) Is the liability for negli- 
gent misrepresentation confined to misstatements made by one 
whose business it is to give accurate information or who makes 
the misrepresentation for the purpose of inducing the formation 
of a contract in which he has an interest; or, on the other hand, 
does it extend also to negligent misrepresentations made gratui- 
tously, as by a friend to a friend? 


A. APPLICABILITY OF THE DOCTRINE OF CONTRIBUTORY 
NEGLIGENCE 


It is Hornbook law that contributory negligence is no bar to 
recovery for harm intentionally inflicted. Indeed, in many juris- 
dictions contributory negligence is no bar where the defendant 
embarks on a course of conduct which is wanton or reckless, that 
is, which to his knowledge involves a risk of injury to the plaintiff 
out of all proportion to its social utility. The tendency of modern 
cases to relax the application of the maxim of caveat emptor where 
the defendant, as vendor, has consciously misled his vendee, is not 
only a legal recognition of an improved code of commercial ethics 
but it is also in accord with the general principle that he who in- 
tends to bring about a particular result cannot complain that 








740 HARVARD LAW REVIEW 


another has been careless in failing to prevent him from accom- 
plishing his purpose. 

On the other hand, notwithstanding the tendency of courts and 
legislatures to look with disfavor upon contributory negligence as 
a defense against the liability for harm negligently inflicted upon 
the person or property of another, there is in every jurisdiction a 
residuum of effect given to the contributory fault of the plaintiff. 
Statutes, such as the Canadian statutes’ and the Federal Em- 
ployers’ Liability Act,* make the contributory fault of the plaintiff 
no longer a bar to recovery; but even such statutes give legal effect 
to the contributory negligence by making it a matter for the jury 
to consider in assessing damages. The “last clear chance” doc- 
trine, particularly in its modern extensions, often gives a negligent 
plaintiff the right to recover notwithstanding his contributory 
fault. But in the great majority of jurisdictions which recognize 
the “last clear chance” doctrine, the defendant’s ability to pre- 
vent the injury immediately before it occurs must be exclusive or 
at least greatly superior to that of the plaintiff. The so-called hu- 
manitarian doctrine which permits recovery even though the plain- 
tiff has at the decisive moment an equal opportunity or lack of 
opportunity to prevent his own injury, is generally, if not exclu- 
sively, applied where the defendant is using instrumentalities, such 
as railway trains or trolleys, which unless properly managed are 
likely to cause death or very serious bodily injury. 

Thus there remains a large field in which the law, like heaven, 
protects only those who protect themselves, and in which contribu- 
tory negligence remains a defense. While the question has not 
been definitely presented for judicial decision, it is strange that no 
case contains any intimation to the effect that, where the misstate- 
ment is merely negligent, the plaintiff may be barred from recovery 
by a failure to utilize obvious means of checking up its accuracy, 
although his failure to do so would not bar his recovery were the 
misstatement intentionally and consciously misleading. 


— 





v E.g., NEw Brunswick Rev. Strat. (1927) c. 143, § 2; Nova Scotia Stat. 1926, 
c. 3, $2; Onr. Rev. Stat. (1927) c. 103, § 2. 

8 35 Srat. 66 (1908), 45 U. S. C. §53 (1926) (contributory negligence) ; cf. 
27 STAT. 532 (1893), 45 U.S. C. § 7 (1926) (voluntary assumption of risk). 
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B. Errect or GRATUITOUS COMMUNICATION 


The speaking or writing of misrepresentations intended to in- 
duce another to act thereon is in many respects similar to the 
turning over to another of land or chattels for the other’s use with 
knowledge that the land or chattel is dangerous therefor.® For 
good or evil, the liability of one who permits another to enter his 
land or to use his chattels, depends to a large extent upon whether 
he does so in the course of his own business, and thus for profit, 
or permits the entry or extends the use as a mere favor.*° No case, 





® The differences between the two are either procedural or superficial. In each 
case the danger lies in the likelihood that the recipient will be misled into action 
harmful to himself. It is true that in the earliest cases in which an action was held 
to lie for conscious misrepresentation, the interest imperiled was the recipient’s 
interest in making a good bargain, and this is still true in the great majority of 
modern cases in which misrepresentations have been held actionable. But in the 
few cases in which an express misrepresentation has imperiled the plaintiff’s personal 
security, the ambit of responsibility has transcended the traditional limits of the 
action of deceit and has approached, if not reached, that appropriate to the action 
of negligence. Furthermore, there is constant recognition of a duty to disclose 
conditions which make dangerous the use for which the land or chattel is fur- 
nished, though no similar duty of disclosure is recognized where the condition 
of the land or chattels is likely to affect only the economic or financial benefit 
which will accrue from its use. This is in accordance with the fixed tendency of 
Anglo-American law to give a higher degree of protection and to’ impose wider 
liabilities where the matter at stake is personal security than where it is a matter 
of mere economic or financial importance. 

It is, therefore, important to examine the character of the interest likely to be 
affected by a musrepresentation. But the mere fact that express misrepresenta- 
tions are generally made as to matters affecting financial and economic interests 
is no reason to regard them as governed by different principles than those which 
should be applied to determine liability for any other form of conduct which mis- 
leads another to his harm. If such undue importance is attached to the means by 
which another is misled that the liability for all express misstatements of fact is 
regarded as determined by the principles applied in actions for intentional mis- 
representation, and courts refuse to recognize that the liability for careless misstate- 
ment is founded on negligence and is governed by the principles and is subject to 
the restrictions which are appropriate only thereto, there is grave danger that the 
interest in economic and financial advantage will be given greater protection than 
the interest in personal security. At least, it is important that courts should realize 
that the effect of treating a negligent misrepresentation as a species of deceit may 
lead to this result, which, as has been seen, is contrary to the well-established tend- 
ency of Anglo-American law. 

10 A possessor of land owes to his business visitors a duty to exercise reasonable 
care to discover defects therein which may be dangerous to such visitor, to the end 
that he may either remedy the defects or by disclosing them to the visitor give the 
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so far as the writer knows, has expressly dealt with this situation in 
those jurisdictions in which negligent misrepresentation subjects 
the maker to the same liability as does a consciously false misstate- 
ment. And in only a few opinions ™ are there any intimations that 
the liability of one who gives information to a friend without any 
interest of his own in his friend’s action upon it, is to be judged by 
a different standard than one who gives similar information to 
another, the former having a business interest in the other’s action 
or giving it in the course of a business which he carries on for 
profit. The courts now hold that one who gratuitously permits 
another to use his automobile or other chattel is answerable only 
if he conceals or fails to disclose a defect about which he knows 
and which he has no reason to believe that his friend will discover. 
It would certainly be turning the world upside down to hold that 
an individual who, either as a volunteer or by request, gratuitously 
gives a friend information upon a business matter, is liable if he 
merely fails to exercise reasonable care in acquainting himself 
with the underlying facts or to exercise sound judgment in esti- 
mating their effect. 

It may be sound policy to require one who furnishes land or 
chattels for use to disclose defects which affect the safety of the 





latter an opportunity intelligently to accept or reject the invitation or permission 
to enter. On the other hand, toward a gratuitous licensee many American courts 
hold that the possessor owes no greater duty than he does to a trespasser and is 
not required even to warn his licensee of dangerous conditions of which he is aware 
and which he has no reason to expect that the licensee will discover. Even the 
English courts and those American jurisdictions which follow the English view and 
require the possessor to warn his gratuitous licensee of such defects if known to him, 
do not impose on him any duty of antecedent inspection. Compare Indermaur v. 
Dames, L. R. 1 C. P. 274 (1866), with Southcote v. Stanley, 1 H. & N. 247 (1856). 
So, too, one who supplies a chattel to another for a use connected with the sup- 
plier’s business is under a duty similar to that owed by a possessor of land to his 
business visitor; but, on the other hand, one who lends his chattel to another fulfills 
all his obligations if he discloses to the borrower the defects of which he is 
actually aware. Compare Heaven v. Pender, 11 Q. B. D. 503 (1883), and Stevens 
v. United Gas & Electric Co., 73 N. H. 159, 60 Atl. 848 (1905), with MacCarthy v. 
Young, 6 H. & N. 329 (1861), and Gagnon v. Dana, 69 N. H. 264, 39 Atl. 982 
(1897). 

11 See Cardozo, C. J., in Glanzer v. Shepard, supra note s, at 238, 125 N. E. at 
276, and Andrews, J., in International Products Co. v. Erie R. R., supra note 5, at 
333, 155 N. E. at 664. See also Knowlton, C. J., in Nash v. Minn. Title Ins. & Trust 
Co., supra note 2, at 578, 40 N. E. at 1041, and Einstein, Hirsch & Co. v. Marshall & 
Conley, 58 Ala. 153 (1877). 
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use, while permitting him to remain silent as to defects which con- 
cern only the value or usefulness of the article. And this may be 
so irrespective of whether the article is sold or given, leased or 
lent. But the fact that disclosure is required in the one case and 
not in the other points clearly to a greater value set by the law 
upon the interest in security of person and property than that 
which it puts upon merely economic or financial interests. Thus it 
is an argument against, rather than for, requiring greater prepara- 
tory care to be exercised before giving financially important in- 
formation than need be exercised before giving a chattel for a use 
for which it is dangerous unless its true condition be known. 


II 


In those states in which one who makes a statement of fact of his 
own knowledge is held substantially to warrant its accuracy, dif- 
ferent problems arise. If the courts were to recognize the fact 
that they are enriching the law of warranty by treating such a 
statement as a warranty, it is clear that only those who are party 
to a sale or other contract induced by the warranty would be held 
liable thereon. Yet it is only in a single decision in an inferior ap- 
pellate court of Texas that this idea appears.** In other jurisdic- 
tions, the rule, however stated, is phrased so broadly as to include 
not only one who is party to the contract induced by the statement 
but also any other person who so misstates a fact, irrespective of 
whether he has an interest in the formation of a contract, as in 
the case of an agent entitled to a commission, or whether he gives 
the information as a mere friendly act.** 





12 Wimple v. Patterson, 117 S. W. 1034 (Tex. Civ. App. 1909). 

18 The language used in the cases is often broader than the decisions. No case 
has been found where liability has been imposed, under this theory, upon one who 
was neither party to the contract or sale induced by the misrepresentation nor had 
benefited by it. But in Einstein, Hirsch & Co. v. Marshall & Conley, supra note 11, 
the court expressly limits the principle to cases where the defendant is a vendor. In 
other cases, liability is said to exist where the words are spoken to secure some 
benefit to the defendant. See Baldwin, J., in Scholfield Gear & Pulley Co. v. 
Scholfield, supra note 3, at 19, 40 Atl. at 1051. And while the opinion of Knowlton, 
C. J., in Huntress v. Blodgett, supra note 4, at 323, 92 N. E. at 429, would seem to 
make even a disinterested volunteer a warrantor of the truth of a fact stated as of 
his own knowledge, his language in Nash v. Minn. Title Ins. & Trust Co., supra note 
2, at 578, 40 N. E. at 1041, is directly contra to such a construction. Read in the 
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The actual result of the decisions is to make the statement as 
binding as though words of warranty were used, but here again the 
result which the courts reach is concealed by the manner in which 
they reach it. Thus it is said in Palmer v. Goldberg,** that, while 
it is often declared to be sufficient as an element of fraud that the 
wrongdoer “knew or ought to have known” of the falsity of his 
representations, the element of “ ought to have known ” has refer- 
ence to the idea that no one should, in contractual negotiations, 
make representations of fact to induce another so to act that injury 
might result to the other in the event of the representations being 
untrue, unless he knows whereof he speaks. The result is stated 
by the court in the following language: 


“So he is in law held as an indemnitor for the damages caused by his 
conduct, regardless of whether he knew, or in the exercise of ordinary 
care might have known, the truth of the matter. The duty to know in 
such a case is positive; nothing can excuse it.” ® 


Perhaps it might more accurately be stated that he is treated as 
though he had warranted the truth of the matter. 

In Chatham Furnace Co. v. Moffatt,* the same result is 
achieved by ascribing to the person who makes the statement an 
introspective omniscience which, however common in New Eng- 
land, is rarely, if ever, encountered elsewhere. The court says: 


“‘ The fraud consists in stating that the party knows the thing to exist, 
when he does not know it to exist; and if he does not know it to exist, he 
must ordinarily be deemed to know that he does not.” 1” 


If this stood alone, it might, perhaps, be a convenient assumption 
or even a valuable presumption of fact. Indeed, it might well be a 





light of his earlier statements, the principle seems to have been intended to apply 
only to cases like that then before the court, in which the defendant, a heavy 
stockholder and director in a small family corporation, innocentiy made a false 
statement of the financial position of the corporation for the purpose of inducing 
the plaintiff to take treasury stock therein. Compare the language of the court in 
Litchfield v. Hutchinson, 117 Mass. 195 (1875) ; see Note (1929) 42 Harv. L. Rev. 
414. 

14 128 Wis. 103, 107 N. W. 478 (1906). 

15 728 Wis. at 111, 107 N. W. at 481. 

16 147 Mass. 403, 18 N. E. 168 (1888). 

17 147 Mass. at 404, 18 N. E. at 168. 
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presumption of the sort which requires the person against whom it 
operates to prove that the fact presumed does not exist. It is ob- 
vious, however, that this is not what the court means, for the opin- 
ion goes on as follows: 


“ Forgetfulness of its existence after a former knowledge, or a mere 
belief of its existence,’* will not warrant or excuse a statement of actual 
knowledge.” ?° 


Read in the light of the statement in Huntress v. Blodgett,” 
that care to discover the true facts will not excuse an inaccurate 
statement made as of actual knowledge, it is evident that the pre- 
sumption, that the person making the falsely inaccurate statement 
that a fact exists, knows that he does not know it to exist, is, at 
the least, an irrebuttable presumption of law; for it is idle to say 
that one who, after careful investigation, believes a fact to be 
as he states, must know it to be inaccurate because he expresses 
that belief in those terms of certainty which his previous careful 
investigation would lead the normal man to feel. 





18 It may perhaps be doubted whether the term “a mere belief of its existence ” 
may not be intended to cover a class of misstatement which is held to be actionable 
even in Derry v. Peek, There are many cases in which a man may believe that a 
fact exists but may recognize that this belief is not what may for convenience be 
called a firm conviction, such as the ordinary man would describe as knowledge. 
While he thinks the thing is probably true or even that there is a strong possibility 
of its truth, he may realize that there is a chance or an off-chance to the contrary. 
If, then, he says that he knows, he does deceive and knows that he deceives the 
person to whom he speaks. 

Forgetfulness may possibly be negligent. In many situations a man’s conduct is 
judged as though he had a normal memory. Where the security of others depends 
upon a reasonably retentive memory, it may not be too much to require a man to 
possess such a memory in order that he may escape liability; but it is mere nonsense 
to say that because a man ought to remember, he does know. 

Perhaps Chatham Furnace Co. v. Moffatt, standing aione, might go no further 
than to recognize liability for an actual misstatement, though honestly believed to be 
true, if the maker should have possessed a memory adequate to bring the falsity 
of the statement to his mind when he made it; and the statement “ mere belief ” 
might be construed as meaning a belief founded upon carelessly collected data or 
due to an abnormally unintelligent judgment. However, the interpretation put 
upon Chatham Furnace Co. v. Moffatt by Huntress v. Blodgett, supra note 4, makes 
it impossible to say that it does not do more than impose liability for negligent 
misstatements as well as for those which are consciously false. 

19 Loc. cit. supra note 17. 

20 Supra note 4, at 320, 92 N. E. at 428. 
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III 


Luckily matters have not gone too far to permit a new scrutiny 
of the whole subject matter. So far as the writer knows, no court 
has yet determined whether a plaintiff’s failure to use an oppor- 
tunity equal to that of the defendant to check up the defendant’s 
statements, may not be a bar to recovery where the sole fault of 
the defendant is negligence rather than intention. So far no court 
has held one who furnishes gratuitous information liable for a fail- 
ure to exercise care in ascertaining the truth before speaking. In 
the case in which the New York Court of Appeals first recognized 
a duty to speak carefully as well as honestly, a dictum calls atten- 
tion to a possible difference between the case where the informa- 
tion is given gratuitously and where it is given in the course of the 
informant’s business.** The jurisdictions which treat a statement 
made as of knowledge as substantially identical in legal effect with 
a warranty, have, with a few exceptions, not had occasion to deal 
with the liability of one who was not party to a contract or sale 
made in reliance upon the false statement. One case, albeit a case 
decided by an inferior appellate court, did indicate that the lia- 
bility is substantially based on the recognition of the statement as 
a warranty, and so restricted the liability for innocent misstate- 
ments to the principal on whose behalf the contract was negotiated. 
It was held that the agent who negotiated it was liable only if his 
conduct was intentionally misleading.” 

This article is written in the hope that it may cause courts to 
realize that in negligent misrepresentation the important thing is 
the negligence and not the fact that it is a misrepresentation con- 
cerning a matter of business importance. Accordingly, the lia- 
bility should be determined by the general principles of the law of 
negligence; and merely because negligent misrepresentations are 
sometimes conceived of as extensions of the law of deceit and 
spoken of as a species of fraud, the rules developed in these actions 
should not be considered applicable to misinformation negligently 
though intentionally given. 





21 Glanzer v. Shepard, supra note 5, at 242, 135 N. E. at 277; cf. (1927) 41 
Harv. L. REv. 105. 
22 Wimple v. Patterson, 117 S. W. 1034 (Tex. Civ. App. 1909). 
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So, too, it may be hoped that if the courts realize that a state- 
ment becomes substantially a warranty if the maker must answer 
for its accuracy, no matter how careful and honest he may be, they 
will either give to this new form of warranty no greater effect than 
they gave to the old, or extend the liability for the usual warranty 
to include persons not party to a contract induced thereby.” 
Which of these two courses is the more in accord with modern 
business convenience is a matter upon which the writer expresses 
no opinion. It seems certain, however, that consistency requires 
that one or the other should be pursued. 

Francis H. Bohlen. 


UNIVERSITY OF PENNSYLVANIA. 





28 Notwithstanding the broad language used in many of the opinions, the actual 
decisions go no further than to impose the liability of a warrantor upon those who 
make statements as of their knowledge as vendors or lessors or for the purpose of 
securing some benefit to themselves. See note 13, supra. If the liability were con- 
fined to vendors or, perhaps, even to lessors, the effect would be merely to extend 
the law of warranty by giving informal statements of fact the same effect as though 
formally stated. But this liability has been imposed under the guise of deceit upon 
persons who were not party to the contract or sale as vendors or lessors, although . 
they had a very real or indirect interest therein. See Huntress v. Blodgett, supra 
note 4. 
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COMPENSATION OF BANKERS AND PROMOTERS 
THROUGH STOCK PROFITS * 


A FREQUENT feature of the organization or reorganization 
of corporations at the present time is the creation of a body 
of shares designed to be issued for nominal consideration to the 
bankers, promoters, organizers, or reorganizers of the corporation.* 
Upon their issue, these shares are divided among the group which 
has brought the new corporation into existence, or has reorganized 
the old corporation through merger, consolidation, or otherwise. 
Such distribution is commonly made in accordance with an under- 
standing previously arrived at between the parties concerned. 
There is nothing particularly new in this situation except its 
extent. The method of achieving it is familiar to every corpora- 
tion lawyer and need be only briefly described here. A typical 
instance, which may be taken by way of illustration, is the pro- 
cedure followed in the organization of one of the famous motors 
companies.” There a well known automotive engineer found an 
opportunity to purchase the plant and current assets of a moribund 
company for $5,000,000 cash; and he considered that he could 
make large profits with that plant by introducing a new line of 
cars. He interested a firm of bankers in the project, and they 
thereupon constructed the new motors company with a capitaliza- 
tion of $5,000,000 par value seven per cent cumulative preferred 
stock, and 50,000 shares in common stock of no par value. An 
agreement was then made with the old company by which the 
latter agreed to transfer the property in question to the new cor- 
poration in return for all the authorized capital stock of the new 
company. At the same time the bankers made an agreement to 
repurchase all this capital stock for approximately $5,000,000 in 
cash. This gave the former owners their cash price and paid them 





* I am indebted to Mr. Abram S. Hewitt and Mr. Blackwell Smith, both of the 
Columbia Law School, for assistance in preparing this essay. 

1 Dewrnec, Frvanciat Poricy or CorPORATIONS (1926) 240-41, 341, 372-74 et 
seq 


2 The information set forth in the text is based on data compiled at the Harvard 
Graduate School of Business Administration. 
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out of the picture. The bankers then sold the $5,000,000 of the 
par value preferred stock with a bonus of common stock for 
$5,000,000 cash, less selling costs. The bonus of common stock 
amounted to one fourth of the 50,000 shares authorized, or 12,500 
shares. The sale of this stock reimbursed the bankers for the cash 
paid to the old owners, and left the bankers and the automotive 
engineer, as promoters and organizers, with 37,500 shares or three 
fourths of the common stock of the new company which had cost 
them substantially nothing and which they could then distribute 
between themselves and such other parties as may have contrib- 
uted to the transaction. 

The prospective profit consisted in the expectation that future 
accumulation of surplus and accretion in net worth would give a 
real value to the common stock, and in the expectation of divi- 
dends on this stock. It will be seen that this transaction gave to 
the promoters and organizers a claim of three fourths of all the 
net assets of the corporation over and above $5,000,000 and a 
claim to three fourths of all the net income of the new company 
over and above the dividend requirements on the preferred stock. . 
How valuable these privileges were is now a matter of financial 
history. 

This transaction is sufficiently illustrative of the method by 
which stock profits of promoters and organizers are today secured. 
The motors company illustration is taken merely because it poses 
the problem cleanly; illustrations might be culled indefinitely 
from the financial advertisements in any New York newspaper. 
The method thus proposed is peculiarly used in connection with 
investment trusts, but it is by no means limited to them. It is 
commonly said that the Ward Baking Company, for example, was 
organized along approximately the same lines; and the Conti- 
nental Baking Company was also formed on a similar plan.* 

Since the organization of the motors company in question more 
than ten years ago, the technique has varied slightly. Today we 
should not issue par value preferred stock. We should issue non- 
par value preferred stock. In the case given the assets of the old 
motor company could be fairly valued at $5,050,000, the extra 
$50,000 in additional valuation being, of course, the nominal con- 





8 See the Spectat REPORT OF THE FEDERAL TrADE COMMISSION (1928), on the 
proposed consolidation of the “ big four” in the baking industry. 
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sideration for the non-par shares of common stock. Today we 
should not even bother with this detail. We should issue both 
classes together as a lump for $5,000,000, since the deletion of 
par value of the preferred stock avoids the requirement of con- 
tributing any fixed minimum of capital. 

It will be noticed that, under the present system, there is nomi- 
nally adequate consideration for each share so issued. Under pre- 
vailing non-par stock statutes, such stock may be issued for any 
consideration the board of directors may see fit, subject only to a 
general equitable rule that, within business limits, all purchasers of 
the stock at the same time must be required to contribute the same 
amount. This rule is amply fulfilled by issuing the entire block 
of stock to the person selling the property to the new corporation. 
Thereafter, the promoters, usually with the assistance of a banking 
house, repurchase the entire block of stock for the stipulated cash 
price and then resell a part of this stock for a price sufficient to 
reimburse them for the cash paid to the recipient of the stock on 
original issue. The subsequent sale, not being original issue, is 
considered merely a private transaction between the bankers or 
promoters and the purchasers, and is commonly thought to be free 
from any restrictions or equitable control arising out of the cor- 
porate situation. In the illustration, which was discussed in de- 
tail above, it would normally be considered that the bankers, 
having repurchased all the stock of the new motors company, 
were thereafter entitled to sell the preferred stock for any price 
they could get, and to give away as much of the common stock as 
they thought fit, or to retain as much as they desired for their own 
compensation. 

One of the common methods of making a fortune by promotion 
of a successful enterprise is this retention of a stock interest in 
the nascent concern, for which the organizer or promoter has paid 
nothing. From then on, any losses will be borne primarily by the 
holders of the preferred stock who have contributed the cash. 
Any gains, after provision has been made for the preferred stock, 
must redound to the benefit of the common stock, some of which 
may have been purchased for adequate consideration, but a large 
part of which consists of the shares retained by the promoters, 
organizers, and bankers. 





BANKERS’ AND PROMOTERS’ STOCK PROFITS 751 


THE UNDERLYING THEORY OF PROMOTERS’ STOCK PROFITS 


The present method is merely a development of the struggle 
which has prevailed ever since corporations became fashionable. 
Promoters, bankers, and managers in a new enterprise have always 
endeavored to obtain shares which cost nothing; and corporation 
law is fairly swamped with a mass of decisions dealing with this 
business situation. The theory of these decisions probably has 
contributed more than any other single factor to the present failure 
accurately to appraise the legal rules applicable to such profits. 

Until the advent of non-par stock in 1912, the only method 
available for securing unpaid shares was that of “ watering” the 
stock. In practice this meant issuing shares to someone for a con- 
sideration which pretended to be equal to the par value of the 
stock issued, but which in reality was either worthless or worth far 
less than the par value of the shares issued in exchange. Cor- 
poration laws forbade such issue and imposed 2 sanction for this 
prohibition in the form of a liability to creditors when the shares 
were not adequately paid for.* Attack on the issue usually took 
the form of an attempt to enforce this liability to creditors. This 
raised a single issue of whether or not the shares were validly 
issued — whether consideration for their issue was of the proper 
kind, whether it was honestly valued, and so forth. If it could 
be found that the shares were legally issued, that closed the ques- 
tion so far as liability to creditors was concerned. Accordingly, it 
was the lawyer’s business mainly to work out a valid issue of 
stock; and if he could conscientiously give his opinion that this 
had been done, his client, the banker or promoter, could usually 
rest safely in the possession of his shares. But so long as the 
shares continued to have a par value, and there was a definite re- 
quirement that the subscriber to each share on original issue must 
have contributed par value, this was extraordinarily difficult to do. 

With the introduction of non-par shares, the possibilities of the 
situation were enormously increased. No longer was it necessary 
to overvalue property or to go through any of the devices by which 
stock was “ watered ” in the preceding period. Presently the doc- 
trine emerged that all non-par shares issued at the same time must 





* A typical statute is commented on in Sprague v. National Bank of Am., 172 
Ill. 149, 168, 50 N. E. 19, 26 (1898). 
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contribute equally." This made for difficulty, but could be easily 
met, and the theory of the solution deserves a word. 

When, under the old system, a corporation was organized, and 
half the shareholders paid full par value for their shares, while the 
other half paid nothing or transferred only a nominal considera- 
tion, the unpaid shares directly affected the contributions of those 
who had paid full value. Suppose a corporation were organized 
with $1,000,000 par value stock of which one group contributed 
half a million dollars and took half the stock, while the other group 
contributed substantially nothing, and took the other half of the 
stock. If the corporation were dissolved at once, each share would 
nominally have an equal claim on the assets. This would mean 
that the contributing shareholder would receive half of what he 
invested, and the non-contributing member would get half the par 
value of his shares. The direct impact of the unpaid shares on 
the body of corporate assets was plain and was an obvious in- 
justice to the contributing shareholder.® Accordingly, equity con- 
sidered it possible to protect the contributing shareholder, and in 
the cases in which such a shareholder sought to oppose the 
transaction, he had little difficulty in enlisting the aid of the 
chancellor.’ 

Deletion of the par value would not of itself change this situa- 
tion, and therefore an additional process. was swiftly and easily 
worked out. If the shares were so classified that the contributing 
shareholder had a prior claim on the assets of the corporation, 
equal to the amount of his contribution, and the non-contributing 
shares had a claim only on the future—as in the case given 
above — the non-contributing shares would obviously have no di- 
rect impact on the body of. property contributed by the others. 
Were dissolution to take place five minutes after organization, the 
contributing members would be paid in full, the non-contributing 
members would be paid nothing, and there would be no apparent 
inequity. By creating this situation and by supervising the tech- 





5 Hodgman v. Atlantic Refining Co., 300 Fed. 590 (D. Del. 1924), rev'd, 13 
F.(2d) 781 (C. C. A. 3d, 1926). The question is discussed in the chapter on non-par 
stock in Berte, StupiIes IN THE Law oF CorPORATION FINANCE (1928) c. 4. 

6 Melvin v. Lamar Ins. Co., 80 Ill. 446 (1875); White Mountains R. R. v. 
Eastman, 34 N. H. 124 (1856). 

7 Donald v. American Smelting & Refining Co., 62 N. J. Eq. 729, 48 Atl. 771 


(1901). 
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nical regularity of the issue of both classes of shares, corporation 
attorneys considered, and now consider, that they have solved the 
problem. Deletion of the par value has eliminated the necessity of 
fraudulent overvaluation or pretended contribution; classification 
of non-par shares has made it possible to erect a structure under 
which the non-contributing shares cannot impair or share in the 
assets put into the corporation by those paying a substantial price 
for theirshares. This is the theory upon which most organizations 
and reorganizations proceed at the present time with regard to 
the problem of stock profits of bankers and promoters. 


EQUITABLE CONTROL OF PROMOTERS’ PROFITS 


It is submitted that the foregoing solution leaves out an essential 
element in the rules of law applying to the situation. Control of 
promoters’ and bankers’ profits on organization or reorganization 
is not a matter of the form in which they are taken.’ It cannot be 
predicated merely on the legality of the device by which such share 
profits are transferred to those desiring them. It depends rather 
upon the nature of the equitable bargain made by the promoters 
and organizers with the corporation which they bring into being 
and which, in its initial stages, they completely dominate.’ So 
long as no one has an interest in the nascent corporation, save the 
promoters and organizers, nothing that they do calls particularly 
for the intervention of an equity court. But most such enterprises 
contemplate, as part of the promoters’ plan, the speedy sale of 
securities to outsiders. There will be “ incoming shareholders ”; 
and it is in their favor that the equitable obligations of the pro- 
moters, organizers, and bankers are enforced.”° 





8 Yale Gas Stove Co. v. Wilcox, 64 Conn. 101, 121-22, 29 Atl. 303, 308, 25 
L. R. A. 90 (1894); Hinkley v. Sac Oil & Pipe Line Co., 132 Iowa 396, 403, 107 
N. W. 629, 632 (1906) ; Midwood Park Co. v. Baker, 128 N. Y. Supp. 954 (1910), 
aff'd, 207 N. Y. 675, 100 N. E. 1130 (1913). 

® See Plaquemines Tropical Fruit Co. v. Buck, 52 N. J. Eq. 219, 232-33, 27 Atl. 
1094, 1098-99 (1893) ; Pittsburg Moy Co. v. Spooner, 74 Wis. 307, 322, 42 N. W. 
259, 262 (1889). 

10 Hayward v. Leeson, 176 Mass. 310, 320, 57 N. E. 656, 660 (1900); Old 
Dominion Copper Co. v. Bigelow, 188 Mass. 315, 322-27, 74 N. E. 653, 656 (1998), 
203 Mass. 159, 193, 89 N. E. 193, 205 (1909). 
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The principle may be briefly stated as follows: The parties 
dominating a corporation during its promotion. and organization 
are under a duty not to make any agreements or commitments 
binding the corporation in thew favor except to the extent that 
such contracts or obligations are equitable und conscionable with 
respect to the incoming shareholders, or except where the incoming 
shareholders have assented thereto, or have knowledge thereof en- 
abling them accurately to appraise the situation into which they 
are buying. 

The proposition presented above depends on the premise that 
equity will revise the bargain made by a promoter or organizer, 
irrespective of the form by which it is realized, unless circum- 
stances make it inequitable for the complainant to ask relief. And 
this seems settled beyond peradventure of doubt." Suppose that 
in lieu of accepting his profit by way of stock, the promoter or 
banker undertook to achieve the same result by making a contract 
with the corporation. Such contract would be made before the 
incoming shareholders entered the corporation, and during a pe- 
riod when the promoter and the banker completely dominated the 
board of directors. To achieve a result similar to that reached in 
the motors company situation, the contract would be somewhat as 
follows: The corporation, in return for certain services rendered 
and to be rendered by the promoters and the bankers, would 
agree to hold in trust for them, their successors, and assigns for- 
ever, three fourths of the net profits of the business (after de- 
ducting the dividend requirements on the preferred shares then 
issued or thereafter to be issued by appropriate corporate pro- 
cedure), payments of or on account of such profits to be made as 
and when the board of directors should consider it desirable; and, 
further, the corporation would assign to the promoter and the 
banker, and their heirs and assigns forever, three fourths of all 
the net worth of the corporation over and above the par value, or 
value payable in liquidation, of or to the preferred shares then 
outstanding and thereafter to be outstanding pursuant to appro- 
priate corporate action. Further, it would provide by some ap- 
propriate method (perhaps a voting trust) that the promoter and 
the banker should maintain voting control of the management of 
the corporation. A well-drawn contract would probably include 


11 See note 8, supra. 












BANKERS’ AND PROMOTERS’ STOCK PROFITS 755 


other details, but this would be its general outline. Almost from 
birth the corporation would be subject to this obligation, and 
those persons who dominated the corporation would be the bene- 
ficiaries of the contract made by themselves as corporate manage- 
ment with themselves as individuals. 

Merely to state this proposition is to indicate at once the juris- 
diction of a court of equity to review it. The cases have held that 
any such arrangements will be scrutinized,** even where the con- 
tract does not directly affect existing property of the corporation 
but relates to future operations.** It will hardly be questioned 
that the result of bankers’ and promoters’ stock profits is substan- 
tially the same as that which would be arrived at by some such 
contract. The only added feature of the arrangement, when con- 
summated through the issue of stock, lies in the ready assigna- 
bility of the benefits under the contract; and this from the point 
of view of the corporation is rather an added handicap than help. 
The case therefore falls within the well-established equitable prin- 
ciple that the form by which such transactions are effected will 
not be a bar to the inquiry of an equity court.** 


The underlying principle is that the persons dominating a cor- 
poration at its inception are fiduciaries, not only for the corpora- 
tion as such but also for the incoming shareholders,” at least to 
the extent that the parties intend to sell additional shares,** and 
possibly beyond the visible and prospective circle of incoming 
shareholders.*’ As such fiduciaries, they must exercise in all their 





12 Globe Woolen Co. v. Utica Gas & Elec. Co., 224 N. Y. 483, 121 N. E. 378 
(1918). 

13 Globe Woolen Co. v. Utica Gas & Elec. Co., supra note 12; Tooker v. National 
Sugar Refining Co., 80 N. J. Eq. 305, 84 Atl. 10 (1912) ; Hodgman v. Atlantic 
Refining Co., supra note 5. See also Bliss v. Linden Cemetery Ass’n, 83 N. J. Eq. 
494, 91 Atl. 304 (1914). 14 See note 8, supra. 

15 Old Dominion Copper Co. v. Bigelow; Hayward v. Leeson, both supra 
note Io. 

16 Hinkley v. Sac Oil & Pipe Line Co., supra note 8; Mason v. Carrothers, 
105 Me. 392, 407-08, 74 Atl. 1030, 1036-37 (1909). According to the federal rule, 
this fiduciary relationship to incoming stockholders creates no right of action in 
favor of the corporation, and there is some doubt as to the right of action in indi- 
viduals. Old Dominion Copper Co. v. Lewisohn, 210 U. S. 206, 212 (1908). The 
majority view, however, is represented by Old Dominion Copper Co. v. Bigelow, 
supra note 10, which recognizes that a cause of action exists in both the corporation 
and the individuals. 

17 See Hayward v. Leeson, 176 Mass. 310, 320, 57 N. E. 656, 661 (1900). 
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dealings a high degree of good faith, making only arrangements 
which are conscionable and reasonable. 

It remains to clear up one recurrent technical difficulty. Where 
the promoters have achieved their purpose by the issue of all the 
shares of the corporation to themselves, or they acquire the shares 
by purchase (if they were issued for property), and thereupon re- 
sell a part of these shares to the public at a price which reimburses 
them for their contribution and, in addition, leaves them in pos- 
session of a large number of shares which have cost them nothing, 
it has been held that the buyer from such promoter has no right 
to question the transaction in a suit based upon an injury to the 
corporation.** The theory of these decisions is that the promoter 
paid for his share, that it became his property, and that he could 
therefore resell it to anyone for any price he saw fit. Furthermore, 
the buyer of a share normally takes it as it is at the time of his 
purchase. If that share has voted to ratify a promoter’s transac- 
tion prior to his purchase, any holder thereafter is estopped to 
question it." For years the law has been confused by a series of 
these cases. By dividing the process into two steps, each of which 


is unassailable in itself, the courts have frequently lost sight of 
the fact that the combination of the two achieved a result, which, 
were it accomplished in other forms, would be promptly upset. 





18 Mile Wide Copper Co. v. Piper, 239 Pac. 799 (Ariz. 1925); Turner v. 
Markham, 155 Cal. 562, 102 Pac. 272 (1909); California-Calaveras Mining Co. 
v. Walls, 170 Cal. 285, 149 Pac. 595 (1915) ; St. Louis, etc. Co. v. Tiernan, 37 Kan. 
606, 15 Pac. 544 (1887); Tompkins v. Sperry, Jones & Co., 96 Md. 560, 54 Atl. 
254 (1902); Old Dominion Copper Co. v. Bigelow, supra note 10; Stratton Mass. 
Gold Mines Co. v. Stratton, 206 Mass. 117, 92 N. E. 34 (1910); Brooker v. 
Thompson Trust Co., 254 Mo. 125, 158-59, 162 S. W. 187, 195 (1914); Arnold v. 
Searing, 73 N. J. Eq. 262, 67 Atl. 831 (1907), 78 N. J. Eq. 146, 78 Atl. 762 
(1910) ; Seymour v. Spring Forest Cemetery Ass’n, 144 N. Y. 333, 39 N. E. 365 
(1895) ; Blum v. Whitney, 185 N. Y. 232, 77 N. E. 1159 (1906); Insurance Press 
v. Montauk, etc. Wire Co., 83 App. Div. 259, 82 N. Y. Supp. 104 (1903), aff'd, 
178 N. Y. 623, 70 N. E. 1100 (1904) ; Watkins v. Mills, 114 App. Div. 903 (N. Y. 
1906) ; Inland Nursery & Floral Co. v. Rice, 57 Wash. 67, 106 Pac. 499 (1910) ; 
Gold Ridge Mining & Dev. Co. v. Rice, 77 Wash. 384, 137 Pac. 1001 (1914) ; Lang- 
don v. Fogg, 18 Fed. 5 (C. C. S. D. N. Y. 1883) ; Foster v. Seymour, 23 Fed. 65 
(C. C. S. D. N. Y. 1885); Stratton’s Independence, Ltd. v. Dines, 126 Fed. 968 
(D. Colo. 1904), aff'd, 135 Fed. 449 (C. C. A. 8th, 1905), certiorari denied, 197 
U. S. 623 (1905); Ball v. Breed, 294 Fed. 227 (C. C. A. 2d, 1923), certiorari 
denied, 264 U. S. 584 (1924); Ball v. Chapman, 1 F.(2d) 895 (C. C. A. 7th, 
1924). 

19 Old Dominion Copper Co. v. Bigelow, supra note 10. 
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It has not been realized that in these cases the courts have de- 
parted from their own logic, as demonstrated by the rules applied 
where a promoter has issued stock to himself and subsequently 
sold authorized but unissued stock to outsiders. In such cases, 
upon the theory that the authorized but unissued shares do not 
assent to the transaction with the promoters, a subsequent buyer 
was privileged to question the arrangement.” Yet, as a matter 
of fact, the share represents merely an interest in a corporation 
which, insofar as it existed at all, had assented to or ratified the 
transaction. One would therefore suppose that since the author- 
ized but unissued share, when it came into being, was merely a 
share in a corporation which had already entered into certain 
arrangements, the buyer of such share would be held to have 
bought into this situation. Yet the courts allow him to complain. 
It is difficult to see the precise distinction between him and the 
repurchaser of the share of stock issued to the promoter. In the 
first case the promoter has put the corporate assent on record; in 
the second case he has put the corporate assent on record by vote 
of the particular share sold; but in both cases it is the promoter’s 


action. And the thrust of the equitable remedy is precisely that 


the promoter, in all these so-called ratifications, is on both sides of 
the transaction. Whether or not any given share of stock has been 
issued at the time has little, if anything, to do with the principle 
motivating equitable relief. No part of this actuating state of 
facts is changed merely because the promoter happens to hold 
the shares under his ownership after actual issue rather than under 
his domination as authorized but unissued shares of his own cor- 
poration. In each case he is in a position to speak and does speak 
in any action taken by the corporation. 

The language in the cases sometimes calls the purchaser of the 
authorized but unissued stock an “innocent interest,”’ where the 





20 Ibid. The Massachusetts rule appears to be followed by a majority of the 
state courts. See BALLANTINE, CorPorATIONS (1927) 180; (1925)813 Catir. L. 
Rev. 240. In supporting the majority rule, Mr. Ballantine makes the point that 
where future stockholders are contemplated, “the corporation should be per- 
mitted to assert its right as soon as the new members come in, irrespective of 
whether they are original subscribers or merely transferees of promoters.” Baz- 
LANTINE, CORPORATIONS 182. The English courts likewise accept this view. In re 
Leeds & Hanley Theatres, Ltd., [1902] 2 Ch. 809. For an older case, see Society 
of Practical Knowledge v. Abbott, 2 Beav. 559 (1840). 
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situation had not been disclosed to him.” This is undeniably true. 
But it may be equally true of the purchaser from the promoter. 
Such a purchaser, under a modern scheme of investment banking, 
may, and probably will, know exactly as much or as little about 
the situation as the purchaser of previously unissued stock. 
Moreover, he will normally not know whether or not his stock has 
been previously issued. In this regard the law has probably car- 
ried over an obsolete historical survival. In early times, when a 
subscriber bought stock personally, he either went to the corpora- 
tion and signed a subscription list, knowing that he bought unis- 
sued stock, or else went to some person of his acquaintance and 
purchased shares. Half a century ago, there may have been a 
real business distinction between these two transactions. Today, 
a purchaser will buy from a broker or investment banker, and 
there will be no hall-mark on the stock to indicate from what 
source it came. In each case his processes of thought, action, and 
payment will be identical. In the light of present financial prac- 
tice, any distinction between these two is purely chimerical. 

If the doctrine of the cases referred to prevails, the promoter’s 
liability to account for secret profits will depend not upon what 
he did — the obvious rationale of the liability — but upon how 
the holders, other than promoters, acquired their stock. If the 
promoter has bought unissued stock at a price, and then caused 
the corporation to issue more stock to the public at a much higher 
price, without disclosing his profit, he is liable to account.” But 
if he achieves the same result by causing the corporation to issue 
all its stock for property, and purchasing such stock from the 
former property owner, or by causing it to issue all the stock di- 
rectly to him, ratifying the purchase in transit, and then reselling 
a part of his stock to the public on terms which achieve exactly the 
same result as in the previous case, he can retain his secret profits 
in safety.** Thus the law of finance has ceased to be either com- 
mon sense or good conscience, and has become mere mystification. 





21 See Tilden v. Barber, 268 Fed. 587, 598-99 (D. N. J. 1920). 
22 Old Dominion Copper Co. v. Bigelow, supra note 10. This is the uniform 
state rule and is opposed to the federal rule stated in Old Dominion Copper Co. 
v. Lewisohn, 210 U. S. 206, 212 (1908). The state cases are collected in ERICH, 
Promoters (1916) § 124. 

23 See note 18, supra. 
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The solution of this dilemma lies, of course, in the settled equi- 
table doctrine that although a thing may be valid when done by 
itself, nevertheless if it is done as a part of a preconcerted scheme 
to achieve an inequitable result, it is open to attack in a court of 
equity.** Where equity has already condemned a result when 
achieved directly, it can hardly in good sense permit the same 
result to stand because it has been achieved indirectly.” It is 
accordingly submitted that the change in the form of such ar- 
rangements from contract to issue of stock leaves the situation, 
legally, just as it was before the modern device of non-par stock 
representing future interests was developed. 


THE RIGHT TO COMPLAIN OF PROMOTERS’ AND BANKERS’ 
Stock PRoFItTs 


It does not follow, however, that every banker’s or promoter’s 
profit, taken by way of stock, is open to attack. The labor and 
acumen required to conceive and organize a modern corporation is 
far greater than the general public realizes; and it is fair and neces- . 
sary that those who take.long risks and expend much time in the 
negotiation, preliminary financing, estimating, and assembling of 
diverse and adverse elements, should be adequately rewarded. A 
genuine service is performed here, both to the public at large and 
to the incoming shareholders in particular; and it would be a 
grossly impracticable rule which denied compensation for such 
service. 

But it is here contended that the promoter and the banker are 
not the sole judges of the reasonableness of the compensation. To 
leave them in that position imposes a strain on conscience which, 





24 Jones v. Missouri-Edison Elec. Co., 144 Fed. 765 (C. C. A. 8th, 1906). 

25 The view expressed in this essay has been expressed elsewhere. See Bat- 
LANTINE, CORPORATIONS § 50; EnRIcH, PromMoTERS § 120 et seg. The real difficulty 
probably reduces itself to a question of procedure. If each shareholder must sue 
the promoter or banker individually, the result is equivalent to denying relief, 
since, under the modern system, there are many shareholders, all of whom are 
affected by a small fraction of the loss. Obviously, unless the corporation can be 
used as a means for working out a remedy, it is impossible to secure substantial 
justice. A multiplicity of small actions would be both ineffective and wasteful. 
On the other hand, the interests can be accurately and fairly adjusted through the 
medium of the corporation as a party plaintiff or defendant. 
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as a matter of human nature, is far too great to be borne, and 
which, as a matter of history, has led to persistent abuse. Hence 
the equitable rule above set forth. The question then arises: By 
whom and under what circumstances may these transactions be 
questioned ? 

1. The transaction cannot be questioned where all parties, in- 
cluding the incoming shareholders, have actually assented 
thereto.” The equitable rule has never been extended to prevent 
parties from making any contract they desire. It has merely pre- 
vented parties from binding outsiders by an agreement to which 
the outsiders do not assent and in the making of which they were 
unrepresented. For instance, so long as the actual and contem- 
plated shareholders are the bankers and promoters themselves, 
there is a plain case of assent amounting to equitable estoppel. 
The same would be true if each incoming shareholder, on pur- 
chasing his stock, were informed of the arrangement and, know- 
ing all the circumstances, actually assented to it.”’ 

2. An incoming shareholder, holding a security which carries 
a preference both as to liquidation and dividends, and whose rights 
on both are limited, presumably has no cause to complain, pro- 
vided the shares issued to the banker and the promoter do not 
impair the safety of his preferences. It will be noted that the 
foregoing applies only to those securities in which there is a prefer- 
ence as to liquidation, accompanied by a limitation of the amount 
receivable. Manifestly, if there is an unlimited amount receivable 
which may be ascertained only by having the preferred share- 
holder divide the hotchpot with the common shareholders, the 











26 Tilden v. Barber, 268 Fed. 587 (D. N. J. 1920) ; Old Dominion Copper Co. 
v. Bigelow, supra note 10. 

27 No attempt is here made to discuss the question of what constitutes assent. 
Three rules are possible: (a) actual agreement by the shareholder; (b) knowledge 
actually brought home to the shareholder; (c) disclosure by the bankers and 
promoters in such fashion as to make the facts available to the ordinary purchaser 
of the stock. As a practical matter, the first rule must be eliminated, since the 
definite agreement of each shareholder to all the prior acts of the promoters would 
make ordinary sale of securities impossible. The choice lies between the second 
and third rules. The writer, possibly affected by observation of the difficulty of 
dealing with shareholders, especially where a public issue of stock is contem- 
plated, would favor adoption of the rule that full disclosure through the ordinary 
trade channels, such as statements in the broker’s circular and the usual advertise- 
ment announcing the issue, should be sufficient. 
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former at once has an interest in the portion of corporate assets 
which may be diverted to the common shareholders, including 
among them the banker and the promoter. This gives him the 
standing necessary to question the equity of the situation, assum- 
ing, of course, that he has not actually assented. 

If his dividend be preferred so that at no time does it involve a 
division with the shares of the bankers and promoters, he has no 
standing on that score, since his dividend comes out first, and the 
disposition of the remainder is of relatively little concern to him. 
If, however, he ‘holds a participating preferred stock which per- 
mits all or part of his dividend to be determined by splitting the 
entire earnings between his preferred shares and the common 
shares (including the bankers’ and promoters’ stock), then the 
number of such shares, the consideration for which they were 
issued, and the whole transaction in general enters his field of 
interest. 

Possibly also he may have some right to question the transaction 
even when his rights to corporate assets and his rights to dividends 
are strictly limited. Such a situation might arise if he were given 
to understand that there was a margin of safety in the form of a 
contribution made by common shareholders underlying his pre- 
ferred stock, thereby safeguarding him to some extent against 
adverse fortunes of the company. A preferred stock having a 
“cushion ” in the form of an equity over and above the face or 
liquidation value of the preferred shares, is naturally safer than 
one without such a “cushion.” But this depends very largely on 
the representation made to him at the time when he purchased his 
preferred stock. Such a shareholder may, moreover, have a right 
to complain where the situation created by the taking of bankers’ 
stock profits endangers the future financing or position of the cor- 
poration. Conceivably it might be true that the issue of all of the 
common stock to promoters so handicapped the corporation as 
seriously to impair its chance of success. In such a case, it would 
seem that the preferred shareholder, like any other, could ques- 
tion the promoter’s arrangement. It must be said, however, that 
this situation would rarely arise. The liberality of corporation 
statutes makes a change of charter so easy that under present 
conditions it can hardly be said that the initial arrangements for 
authorizing an issue of stock seriously handicap the corporation 
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in doing whatever it desires in the nature of subsequent readjust- 
ment of capital structure. 

3. Save where he has assented to the situation, any incoming 
shareholder, entitled by virtue of his security to a participation in 
earnings or in accretion of book values which would be affected 
by the issue of shares to the banker or promoter, may complain 
of the transaction. It is here that the principal impact of the 
doctrine set forth in this essay will normally be found. An incom- 
ing shareholder who purchases participating preferred stock or a 
unit consisting of preferred and common stock, is directly affected 
by the existence of non-contributing bankers’ or promoters’ shares. 
His dividend participation (if he holds a participating preferred 
share) or the value of his bonus share of common stock (if it be 
the latter) turns in each case directly on the number of share 
units among which the profits and dividends must be split, and 
among which the value of the corporate assets must be divided. 
Each additional share issued for little or no consideration to a 
promoter or banker directly affects his participating dividend or 
the dividend accruing from the bonus value of his common share. 
He therefore has a direct property interest in the situation created 
by the promoters’ and bankers’ arrangement, and in equity he 
should be permitted to demand its review. 


EQuITABLE CONSIDERATIONS APPLICABLE TO THE VALIDITY OF 
Stock IssuES TO BANKERS AND PROMOTERS 


There remains the question: What tests will be applied to de- 
termine whether or not the arrangement made for issuing stock to 
bankers and promoters is conscionable? Since the case has 
never arisen in the courts, we must turn to analogy to discover the 
direction the decisions will probably take. 

A cognate situation is that of the issue of non-par stock to par- 
ticular parties at a price less than that charged other incoming 
shareholders at the same time. This situation has been before 
the courts; and in the principal case upon the point it was ruled 
that where the management could show a business advantage 
accruing to the company arising out of the issue of unpaid or 
“cheap” shares to particular parties, such business advantage 
ought to be reckoned as a consideration in favor of the arrange- 
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ment.” Thus the Atlantic Refining Company, which dictated an 
issue of cheap shares by the Superior Oil Company, was held war- 
ranted in so doing, where it proved that thereby the Superior Oil 
Company gained valuable business contacts, a ready sale for its 
goods, and other favorable business alliances. 


As a matter of statutory law, the sale of shares to employees at. 


a price less than that charged the general public has been specifi- 
cally validated, the underlying theory being that advantages ac- 
crue to the company by reason of the development of employee 
stock ownership.*® Analogous contracts have been held valid in 
equity where it developed that the promoter could contribute to 
the business success of the company either by guaranteeing much 
needed business or by providing necessary or desirable ability.*° 
Still another analogy is found in the case of contracts between a 
parent company or other dominant stockholder with a subsidiary 
company. There, courts have held that the contracts must be 
judged by the benefit accruing to the subsidiary corporation; and 
where such benefit justified the sacrifices involved in the contract, 
the arrangement was upheld.** The range of advantage to the 


corporation may be indefinite. The codperation of individual 


men, the probability of obtaining future financing, contacts mak- 
ing future business probable, alliances with other business 
groups — all may be looked at in connection with the premises. 
But another and broader set of considerations must enter. 
There is probably a public interest that business shall be fostered 
and that new enterprises shall come into being. This interest in 
itself merits consideration in economic fact, and should receive 
equal consideration in a court of equity. The amount of time 
spent in assembling the enterprise, the financial sacrifices and 
labor involved, and the risk to the reputation of the bankers con- 








28 Hodgman v. Atlantic Refining Co., supra note 5. 
29 N. J. Comp. Strat. (Cum. Supp. 1925) c. 47, $§ 183-87. 

80 Hodgman v. Atlantic Refining Co., supra note 5; Globe Woolen Co. v. Utica 
Gas & Elec. Co., supra note 12. 

81 Pigeon River Ry. v. Champion Fibre Co., 280 Fed. 557 (C. C. A. 4th, 
1922), certiorari denied, 260 U. S. 724 (1922) ; Hodgman v. Atlantic Refining Co., 
supra note 5. Conversely, when the parent corporation abuses its power over the 
subsidiary, the latter is not without redress in equity. Northern Pac. Ry. v. Boyd, 
228 U. S. 482 (1913); Farmers’ Loan & Trust Co. v. New York & No. Ry., 150 
N. Y. 410, 44 N. E. 1043 (1896). 
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cerned, are all applicable considerations. Furthermore, the type 
of enterprise should, in justice, be considered. Where the pro- 
moters are collecting funds to be invested in government securi- 
ties where the intelligence and entrepreneurship is small and the 
returns are simple and easily calculated, and where, in addition, 
the contribution of any particular promoter in the way of manage- 
ment is small (a situation familiar in investment trusts), courts 
should be more zealous in scrutinizing the arrangement than 
where the promoters are organizing an enterprise in a new and un- 
tried industry in which returns are problematical and success di- 
rectly attributable to the vision of its creators. Against this, 
however, must be set the factor of risk involved to the incoming 
shareholders who contribute the cash or tangible capital with 
which the concern must begin business. In a Liberty Bond in- 
vestment trust the shareholders take little if any risk; in an un- 
tried airplane accessory factory they run a great hazard. These 
considerations oppose each other, and it is only by balancing them 
that a court of equity can reach a fair result. This will very 
frequently involve the determination of nice questions of fact. 
They are, however, no more difficult than the problems which 
courts of equity habitually adjudicate in ascertaining the facts 
where, for example, a director is interested on both sides of a 
transaction.*? 

Invariably, a court of equity must necessarily be required to 
look at the situation as it stood when the arrangement was made. 
Hindsight is always better than foresight. It would be absurd to 
judge the legality of the motors company transaction detailed 
above ** from the point of view of 1929 by which time the corpora- 
tion has proved a gold mine, though when it was formed the entire 
future of the company in fact turned largely on the genius of the 
engineer himself, and on the courageous support of the bankers. 
Were the question now raised, the court of equity would have to put 
itself back in 1916, with the automobile industry still in its early 
stages, without the benefit of the experience of other motor com- 
panies, and with no basis for judgment but the bare estimates 
available to the engineer, the bankers, the old owners, and the in- 
coming shareholders. This is always difficult to do, since history 


82 Globe Woolen Co. v. Utica Gas & Elec. Co., supra note 12; Hodges v. New 
Eng. Screw Co., 1 R. I. 312 (1850). 88 See supra pp. 748-49. 
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unconsciously colors one’s view of a past transaction. For that 
reason, perhaps, some degree of presumption should be indulged in 
in favor of the arrangement made, except where it has been very 
promptly questioned; and the rule of laches should be vigorously 
applied. 


THE FUNCTION OF THE LAWYER 


If the foregoing doctrine be sound, a lawyer, in passing on the 
legality of stock issues in which a banker or promoter shares, will 
have to give his opinion not merely on the technical legality of the 
issue, but also on the conscionableness and fairness of the transac- 
tion. This places a burden on the lawyer which he has not hereto- 
fore assumed. But there seems to be no reason why he should not 
assume it. He can no more escape responsibility here than he can 
when he is asked to draw a conveyance which he believes to be 
intended to hinder or delay creditors. There he must advise that 
however technically perfect the conveyance may be, as a matter 
of equity it is in fraud of creditors and liable to attack. So here, 


besides looking at the technique of the issue of bankers’ and pro- | 


moters’ stock, he must also consider whether or not the arrange- 
ment is conscionable with respect to incoming shareholders. 


CoNCLUSION 


Summarized, the doctrine here contended for is this: Issue of 
shares to promoters or bankers on organization or reorganization 
turns not merely on the strict and technical legality of the issue, 
It must be considered as the fulfilment of an agreement between 
the corporation and the promoters and bankers who temporarily 
dominate it in every respect. This means that such issues must 
run the gauntlet of equitable valuation, just as any contract be- 
tween a corporation and its promoters must do. Only if it is fair 
and equitable to all concerned, including the incoming share- 
holders, should it be sustained. Any person whose interests are 
affected by the issue of promoters’ and bankers’ shares has stand- 
ing to complain unless by actual consent, knowledge, or laches, he 
is estopped from so doing. 

A. A. Berle, Jr. 


New York Cry. 
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LABOR INJUNCTIONS AND FEDERAL LEGISLATION * 


I 


HE main considerations which underlie both national and 
state legislative proposals for regulating the use of the in- 
junction in labor controversies are the same. But the federal 
aspects of the labor injunction are the more important, and our 
discussion will therefore be confined within the sphere of federal 
legislation. 

Expedients for regulating the use of injunctions in labor dis- 
putes have for a generation evoked hearings before Congressional 
committees and been the subject of debate in both House and 
Senate. Important testimony concerning the injunctive practice 
has not been lacking, but the arguments drawn therefrom and the 
remedies proposed have heeded too little the intricacies of our 
legal system and the psychologic forces that determine the judi- 
cial process. Those who experienced the hardship of injunctions, 
naturally enough, urged relief too bold and undiscriminating. 
Entire withdrawal of the injunction from appropriate spheres, or, 
in any event, from use in labor disputes was urged as the only 
sure elimination of grievances. Differentiating factors between 
strike litigation and other litigation were blurred. The doctrines 
and principles that must guide and influence not only the drafting of 
a measure but also its judicial construction were overlooked, or, at 
least, not formulated with precision. On the other hand, critics of 
reform were intransigent in opposition. Specialized treatment of 
a particular class of litigants or of a particular class of controver- 
sies was assailed as capricious favoritism and irrational discrimi- 
nation, and, therefore, offensive to the requirements of symmetry 
of the legal order conceived as a constitutional guaranty. Proof, 
by evidence of specific abuses, that equity rules appropriate to 





* This article, in substance, will be the concluding chapter of a forthcoming 
book, to be entitled Tue Lasor Injunction. Therein will appear an extensive 
analysis of all the reported litigation in the Federal courts in which labor injunc- 
tions issued — giving procedure, proof, scope of injunction, appeal, etc. These data 
furnish proof for findings upon which the present article is based. 
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controversies of a different nature were too loose and unguarded 
when invoked in a labor dispute, was either minimized or excused 
as the margin of error inevitable in any administration of justice. 
Reliance upon the universal applicability of the formulas of 
equity and refusal to adjust their operation to the peculiar cir- 
cumstances of industrial disputes have successfully resisted, in 
the main, the erosion of thirty years’ debate. If recent propo- 
sals in the Senate are to be judged fairly, they must be examined 
with a more candid regard for evidence and with a readiness to 
bring the processes of law into accord with the lessons of expe- 
rience. 

The history of the labor injunction in action puts some matters 
beyond question. In large part, dissatisfaction and resentment 
are caused, first, by the refusal of courts to recognize that breaches 
of the peace may be redressed through criminal prosecution and 
civil action for damages, and, secondly, by the expansion of a 
simple, judicial device to an enveloping code of prohibited con- 
duct, absorbing, en masse, executive and police functions and af- 
fecting the livelihood and even lives of multitudes. Especially 


those zealous for the unimpaired prestige of our courts have ob- 


served how the administration of law by decrees, which through 
vast and vague phrases surmount law, undermines the esteem of 
courts upon which our reign of law depends. Not government, 
but “ government by injunction,” characterized by the conse- 
quences of a criminal prosecution without its safeguards, has been 
challenged. 

The restraining order and the preliminary injunction invoked in 
labor disputes reveal the most crucial points of legal maladjust- 
ment. Temporary injunctive relief without notice, or, if upon 
notice, relying upon dubious affidavits, serves the important func- 
tion of staying defendant’s conduct regardless of the ultimate 
justification for such restraint. The preliminary proceedings, in 
other words, make the issue of final relief a practical nullity. Un- 
doubtedly the law is here confronted with a very perplexing situa- 
tion. Where the plaintiff on the surface presents a meritorious 
case, he should not be exposed to the peril of irreparable damage 
before the court can make available to him its slower, though much 
more scrutinizing, processes of fact-finding. This form of relief 
presents no difficulty when the temporary suspension of defend- 
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ant’s activities results in no very great damage to him, at least no 
damage that cannot be adequately compensated by money, secur- 
ity for which is provided by plaintiff’s bond." 

In labor cases, however, complicating factors enter. The in- 
junction cannot preserve the so-called status quo; the situation 
does not remain in equilibrium awaiting judgment upon full 
knowledge. The suspension of activities affects only the strikers; 
the employer resumes his efforts to defeat the strike, and resumes 
them free from the interdicted interferences. Moreover, the sus- 
pension of strike activities, even temporarily, may defeat the 
strike for practical purposes and foredoom its resumption, were 
the injunction later to be lifted. Choice is not between irrepar- 
able damage to one side and compensable damage to the other. 
The law’s conundrum is: Which side should bear the risk of un- 
avoidable irreparable damage? Improvident denial of the in- 
junction may be irreparable to the complainant; improvident 
issue of the injuction may be irreparable to the defendant. For 
this situation the ordinary mechanics of the provisional injunction 
proceedings are plainly inadequate. Judicial error is too costly 
to either side of a labor dispute to permit perfunctory determina- 


tion of the crucial issues; even in the first instance it must be 
searching. The necessity of finding the facts quickly from 
sources vague, embittered and partisan, colored at the start by 
the passionate intensities of a labor controversy, calls at best for 
rare judicial qualities. It becomes an impossible assignment 
when judges rely solely upon the complaint and the affidavits of 





1 The Supreme Court recently applied this doctrine in an application for an 
interlocutory injunction to prevent the enforcement of an onerous tax, where the 
laws of a state afforded no remedy for the repayment of such a tax, should it be 
found to have been an unconstitutional imposition, “even where the payment is 
under both protest and compulsion.” The Court thus formulated the rule for the 
administration of equitable principles applicable to such a situation: “ Where the 
questions presented by an application for an interlocutory injunction are grave, 
and the injury to the moving party will be certain and irreparable if the applica- 
tion be denied and the final decree be in his favor, while if the injunction be granted 
the injury to the opposing party, even if the final decree be in his favor, will be 
inconsiderable, or may be adequately indemnified by a bond, the injunction usually 
will be granted.” Ohio Oil Co. v. Conway, U.S. Sup. Ct., decided March 5, 1929. 
Obviously, the loss to defendants through the granting of an improvident injunc- 
tion in a labor case is neither “ inconsiderable ” nor may it be “ adequately indem- 
nified by a bond.” 
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interested or professional witnesses, untested by the safeguards 
of common law trials — personal appearance of witnesses, con- 
frontation, and cross-examination. 

But the treacherous difficulties presented by an application for 
an injunction are not confined to the ascertainment of fact; the 
legal doctrines that must be applied are even more illusory and 
ambiguous. Even where the rules of law in a particular jurisdic- 
tion can be stated with a show of precision and a definiteness of 
contour, the unknowns and the variables in the equation — intent, 
motive, malice, justification — make its application in a given case 
a discipline in clarity and detachment, requiring time and anxious 
, thought. With such issues of fact and of law, demanding insight 
into human behavior and nicety of juristic reasoning, we now con- 
front a single judge to whom they are usually unfamiliar, and we 
ask him to decide forthwith, allowing him less opportunity for 
consideration than would be available if the question were one 
concerning the negotiability of a new form of commercial paper. 
We ease his difficulty and his conscience by telling him that his 
decision is only tentative. 


Emphasis upon procedural safeguards in the use of the injunc- © 


tion must therefore rank first. Whatever differences there may 
be as to the particular stages of the procedure at which changes 
are to be made or as to the character of the changes, certainly there 
should be no reasonable basis for opposing such correctives once 
the unique elements that enter into labor litigation are fully recog- 
nized. The self-denying ordinances which far-sighted and cou- 
rageous judges have imposed upon themselves must be made part 
of the conventional routine of legal procedure. On this phase of 
the matter we have the recent admonitions of Judge Swan, speak- 
ing for himself and Judge Learned Hand, in affirming a denial by 
Judge Thacher * of a temporary injunction: 


“Seldom can labor disputes wisely be decided upon affidavits and 
counter affidavits. On the present issues the law is too uncertain to be 
applied without full knowledge of the facts. The suit raises questions 
of importance to the public as well as to the parties, and should be 
awarded a final hearing promptly.” * 





2 Aeolian Co. v. Fischer, 27 F.(2d) 560 (S. D. N. Y. 1928). 
3 Aeolian Co. v. Fischer, 29 F.(2d) 679, 681 (S. D. N. Y. 1928). 
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But after all, procedural safeguards are not enough. Judges 
have to apply “the law” — the coercing will of society. As to 
labor law, the governing rules of conduct are essentially not legisla- 
tive formulations; largely they are judge-made law. Elsewhere we 
have attempted a summary portrayal of the existing legal order 
insofar as it effects injunctions. This body of law sets forth the 
rules by which employers and employees must be guided in their 
competition with each other for their respective shares in the goods 
of the world and in their much more subtle rivalry for power in the 
conduct of industry.* Legislatures must decide whether such rules 
conform to prevailing conceptions of public policy or, if these 
demand a change of rules, the desirable and constitutionally per- 
missible extent of such change. 

Spokesmen for labor bear considerable responsibility for the 
confusion which has characterized attempts to formulate the law 
governing the activities of labor. Its advocates too often in- 
sisted that their only aim is clarification of judicial dicta, correc- 
tion of misinterpretations by the judiciary, or formal pronounce- 
ment of what always has been the law. This approach, however 
much inspired by the tactics of reform, breeds obscurantism. It 
is time to repudiate diplomatic disingenuousness and to rely upon 
the tactics of candor. In the main, the law has come to reflect the 
requirements of civilized society as the judges in a particular 
period have conceived of them. When change is sought, legisla- 
tures should be frankly informed that they are asked to measure 
social needs differently. 

Judged by authoritative utterances, contemporary society rests 
upon certain assumptions: that social progress depends upon eco- 
nomic welfare; that our economic system is founded upon the 
doctrine of free competition, accepting for its gains the cost of 





4 The various doctrines of law will be dealt with in extenso in the forthcoming 
volume on THE LABOR INJUNCTION. 

Chief Justice Field of Massachusetts, in an early labor case, analyzed with 
great clarity the issues at stake: “I have seen the suggestion made that the conflict 
between employers and employed is not competition. But I venture to assume that 
none of my brethren would rely on that suggestion. If the policy on which our 
law is founded is too narrowly expressed in the term of free competition, we may 
substitute free struggle for life. Certainly the policy is not limited to persons of 
the same class competing tor the same end. It applies to all conflicts of temporal 
interests.” Vegelahn v. Guntner, 167 Mass. 92, 107, 44 N. E. 1077, 1080 (1896). 
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its ravages; that large aggregations of capital are not incon- 
sistent with the doctrine of free competition, but are, indeed, in- 
evitable and socially desirable; that the individual workers must 
combine in order thereby to achieve the possibility of free com- 
petition with concentrated capital. The task of law, whether 
expressed by judicial decision or newly formulated by stat- 
ute, is to accept or reject concretely the implications of these 
assumptions. 

Recognition of the social utility and, indeed, of the necessity of 
trade unions implies acceptance of the economic and social pres- 
sure that can come from united action. Such acceptance does not 
solve all difficulties; it leaves open the most troublesome of ques- 
tions — the questions of how far and when. The possible rami- 
fications that the power of concerted action may take and the vari- 
ous uses to which it may be put, raise bristling issues of policy 
and therefore of law. Thus, the employees of a plant may call 
a strike to gain some immediate advantage such as higher wages, 
shorter hours, improved working conditions. Or, they may seek 
an end of less immediate benefit, such as the right of collective 
bargaining or complete unionization, in order to strengthen their 
resources in a future contest for the satisfaction of economic 
needs. Again, extension of its membership by a trade union may 
become a condition of retention of gains already won and a 
requisite of further gains in the betterment of industrial condi- 
tions. And so, a union imperiled by the fact that its employer, 
subject to union restrictions, may be unable to compete with non- 
union employers in the same or a related industry, may seek one 
of two ways to protect its standards: it may refuse to spend its 
labor upon the materials or products from such non-union plants; 
or it may seek to unionize those plants by diverse appeals to the 
non-union employees or to the public. By picketing and by de- 
bate directed to non-union employees and by appeals to the world 
at large, it may bring new recruits within the orbit of trade union- 
ism; it may accomplish its aim by more drastic measures, 
through the disciplinary devices of organized labor and through 
pressure upon the public not to patronize or deal with non-union 
shops for their products. Finally, a union may conceive the real- 
ization of its own aims, in themselves socially desirable, to be de- 
pendent upon association with workers in unrelated industries, 
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and so exert its powers of concerted action in their aid, and, in 
turn, invite their help in its own struggles.° 

By some such analysis the issues involved in labor controversies 
must be pierced to their true meaning and cleared of the fog of 
incriminating terminology. Once we recognize that the right 
of combination by workers is in itself a corollary to the dogma of 
free competition, as a means of equalizing the factors that deter- 
mine bargaining power, it will place in truer perspective the con- 
sequences of making the power of union effective. Undoubtedly 
hardships and even cruelties are involved in this phase as in other 
aspects of our competitive system. Wise statesmanship here 
enters to determine at precisely what points the cost of competition 
is too much. Primarily this is the task of legislatures. Only 
within very narrow limits is it the function of courts to apply their 
own notions of policy. And it is immaterial whether this is done 
by judges with the frank avowal that they also are organs of 
policy or under the subtler guise of enforcing constitutional coer- 
cions. To count the cost of union weapons is to count the cost of 
free competition in industrial controversy. Without breeding 
other ills and, above all, without hurting the prestige of law, that 
cost is not to be diminished by curtailing in the name of law the 
most effective union tactics. It can only be diminished by bring- 
ing industry more and more within the area of collaborative 
enterprise. 


2 


The most far-reaching problems concerning the labor injunc- 
tion arise from the jurisdiction exercised by the federal courts. 
The eagerness of employers to seek injunctions in the federal 
courts and the diverse channels through which the federal courts 
enter these controversies ° have given the federal labor injunction 
its political significance. Anything which may seriously impair 
the prestige of federal courts touches more than the effective 
administration of law. To a peculiar degree these courts serve a 
vital political function. The federal courts have had an historic 





5 The legal status of all these possibilities is reviewed in Frankfurter and Greene, 
The Use of the Injunction in American Labor Controversies (1928) 44 L. Q. Rev. 
164. 

6 Ibid. at 168-76. 
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share in moulding the loosely knit states into a nation, and they 
continue to be an essential means for achieving the adjustments 
upon which the life of the Union rests. The harmonious relation 
between the states and the central government is in no small meas- 
ure dependent upon the part played by the federal courts. That 
the exercise of their powers in labor controversies has harmfully 
implicated the federal courts cannot be gainsaid. The reason for 
disaffection has been illuminatingly analyzed by Senator George 
Wharton Pepper: 


“Naturally enough, during the past few decades, there have been 
bitter protests from the ranks of labor. To the striker it seems like 
tyranny to find such vast power exercised — not by a jury of one’s 
neighbors — but by a single official who is not elected but appointed, 
and that for life, and whose commission comes from a distant and little 
understood source.” 7 


If the authority wielded by the federal courts in these matters 
were indispensable, the discontent would be an inevitable cost of 
authority. But Senator Pepper speaks for powerful opinion when 
he asks whether the federal courts must continue, in the way in 
which they have done, “to take up the shock of our industrial 
warfare.” ® 

In 1914, the sponsors of the Clayton Act believed that they had 
formulated the answers to the doubts and difficulties which Sena- 
tor Pepper found still more alive ten years later. That the Clay- 
ton Act has defeated the hopes which inspired it, that its judicial 
application has revealed needs for further legislation, is written in 
recent Congressional history. Following the war, a new effort for 
legislative restrictions on the use of injunctions began and the 
momentum for legislation has been steadily rising. We note a bill 
to make the Clayton Act exemptions effectual even in a government 
application for an injunction,® bills further regulating procedure 
for contempt by broadening the right of trial by jury; *° bills con- 
fining the availability of injunctions in labor disputes and limiting 





7 49 A. B. A. Rep. (1924) 174, 177. 

8 Ibid. 

® H. R. 12622, 67th Cong., 2d Sess., 62 Conc. Rec. 12553, 12936 (1922). 

10 §. 422, 68th Cong., rst Sess., 65 Conc. Rec. 88 (1923); H. R. 570, H. R. 654, 
H. R. 709, H. R. 720, H. R. 2911, H. R. 3925, 68th Cong., rst Sess., 65 Conc. Rec. 
38, 40, 41, 217, 345 (1923). 
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the application of the anti-trust laws. In the Seventieth Con- 
gress, the subject comes vigorously to the fore. By reason of its 
far-reaching implications, a bill introduced by Senator Shipstead ** 
aroused the deep interest of the protagonists to the labor conflict 
as well as of neutrals. Senator Shipstead expressed in very few 
words what is probably the most sweeping measure affecting in- 
junctions that has ever come before Congress. His bill proposed 
that nothing should be deemed “ property ” within the cognizance 
of a federal court of equity unless it was “ tangible and transfer- 
able.” ** 

The idea expressed by this bill had long been sponsored by 
Andrew Furuseth, President of the International Seamen’s Union. 
Furuseth, a modern Viking, is a notable figure in the international 
labor movement and has dedicated his life to the welfare of his fel- 
low seamen. But he is concerned in whatever concerns labor and 
has fought against the injunction unceasingly. Of a studious 
nature, he delved into the history of chancery and from his con- 
clusions as to the bases of equity jurisdiction formulated a remedy 
which became the Shipstead Bill. With indomitable tenacity, 
Mr. Furuseth has persisted in his own conception of legal his- 
tory and in the espousal of a reform deemed by him to be the 
correct legal tradition.* There is much that is gallant in the 
picture of this self-taught seaman challenging with power and skill 
an entire learned profession. For almost without exception the 
informed opinion of lawyers, even of those most sympathetic with 
Mr. Furuseth’s aims, regards his proposal as an attempt to throw 
out the baby with the bath. The Shipstead Bill condemns many 
well-settled and beneficent exercises of equitable jurisdiction that 
do not touch even remotely the interests of labor.** The bill, such 





11 H. R. 3208, 68th Cong., 1st Sess., 65 Conc. Rec. 283 (1923); H. R. 3920, 
69th Cong., 1st Sess., 67 Conc. Rec. 451 (1925). 

12 For an earlier expression of the Senator’s views, reprinted in the Congres- 
sional Record, see 65 Conc. Rec. 6685 et seg. (1924). 

18 §, 1482, 7oth Cong., rst Sess., 69 Conc. Rec. 10050 (1928). The bill in this 
form received little discussion on the floor of the Senate. See 69 Conc. REc. 3449, 
3909 (1928). 

14 See Furuseth’s testimony before the Senate Subcommittee on the Judiciary. 
Hearings before Subcommittee of the Senate Committee on the Judiciary, 7oth 
Cong., rst Sess., on S. 1482, at 18, 23, 146, 877 (1928). 

15 For an enumeration of some thirty-two categories of litigation, other than 
labor disputes, from which equity jurisdiction would have been withdrawn by this 
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as it was, opened wide the door of legislative inquiry. On Feb- 
ruary 28, 1928, extensive hearings were begun before a Subcom- 
mittee of the Senate Committee on the Judiciary and they were 
continued until March 22, 1928. In more than seven hundred 
pages of testimony, labor leaders and lawyers, representatives of 
trade unions and of employer associations, sponsored and opposed 
the Shipstead Bill and submitted evidence on the wider issue of 
abuses in the issuance of injunctions under present law. Finding 
the Shipstead Bill inappropriate, but convinced that corrective 
legislation was essential, the Subcommittee on May 23, 1928, sub- 
mitted a new bill.*® 

By the first section of the Third Article of the Constitution of 
the United States, the “‘ judicial Power ” is vested “ in one supreme 
Court, and in such inferior Courts as the Congress may from time 
to time ordain and establish.” By the second section of the same 
article the “ judicial Power” is extended to “all Cases, in Law 
and Equity, arising under this Constitution, the Laws of the 
United States, and Treaties made, or which shall be made, under 
their Authority . . .” and to all cases, “ between Citizens of dif- 
ferent States. . . .” The second section is not descriptive of the 
necessary ambit of authority over controversies by federal courts. 
It defines only the limits of power which may be exercised by 
federal courts. Congress must bring this judicial power into play. 
Congress may exhaust this constitutional authority wholly or 
partially, or not invoke it at all. Every inferior federal court is 
thus created by act of Congress and derives the jurisdiction that 
it exercises through grant of Congress. Such was the view of the 





bill if enacted, see Hearings on S. 1482, supra note 14, at 924. The Journal of the 
American Bar Association said editorially concerning the original Shipstead Bill: 
“Tt does not apply alone to labor disputes where the conflict is fiercest — but also 
deprives all intangible property of protection by means of injunction. A proposal 
so drastic in character — so narrow in conception of the sort of ‘ property’ that is 
entitled to the full protection of the courts —so extensive in scope and in possible 
consequences, cannot commend itself to the Bar as a sober and reasoned effort to 
improve the administration of justice.” (1928) 14 A. B. A. J. 200-01. 

16 This new bill retained the number of the Shipstead Bill—S. 1482. A dis- 
cussion of this bill by Senator Blaine, a member of the Senate Subcommittee, is 
reprinted in 70 Conc. Rec. 579 (Appendix 1928). Opposing discussion will be 
found in (1928) 10 Law anp LaBor 251; (1929) 11 id. 3. Andrew Furuseth op- 
posed the new bill at the hearings. See Hearings on S. 1482, supra note 14, at 
877 et seq. 
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most influential of the framers of the Constitution and, beyond 
peradventure, of the draftsmen of the First Judiciary Act of 1789 
which created the federal hierarchy of courts.’ Such is the set- 
tled doctrine of the Supreme Court.** 

Accordingly, the injunctive powers in labor disputes now exer- 
cised by the federal courts may be modified in one or more of 
several directions. Congress may withdraw the whole federal 





17 See Wisconsin v. Pelican Ins. Co., 127 U. S. 265, 297 (1888), where the Court 
points out that the Judiciary Act was “ passed by the first Congress assembled under 
the Constitution; many of whose members had taken part in framing that instru- 
ment; and is contemporaneous and weighty evidence of its true meaning.” And 
see Warren, New Light on the History of the Federal Judiciary Act of 1789 
(1923) 37 Harv. L. Rev. 49, 57. Mr. Warren summarizes the debates: “ This was 
the crucial contest in the enactment of the Judiciary Act. The broad pro- 
Constitution men took the position that Congress had no power to withhold from 
the Federal Courts which it should establish any of the judicial power granted by 
the Constitution. On this point, they were forced to yield; for the Congress with- 
held from the Federal Courts much of the jurisdiction which it might have bestowed 
under the Constitution. On the other hand, the narrow pro-Constitution men 
were anxious to give to the Federal Courts as little jurisdiction as possible and to 
leave to the State Courts, in the first instance, jurisdiction over most of the 
Federal questions, subject to Federal revision through the appellate power of the 
United States Supreme Court. On this point, this faction also was forced to yield. 
The result was a compromise.” Ibid. at 67. 

In Turner v. Bank of No. Am., 4 Dall. 8, 10 (U. S. 1799), Ellsworth, C. J., said 
that the circuit courts had “ cognizance, not of cases generally, but of a few specially 
circumstanced, amounting to a small proportion of the cases which an unlimited 
jurisdiction would embrace.” And in the same case, in the course of argument, Mr. 
Justice Chase observed: “The notion has frequently been entertained that the 
federal Courts derive their judicial power immediately from the constitution .. . 
the political truth is, that the disposal of the judicial power (except in a few 
specified instances) belongs to congress . . . congress is not bound, and it would, 
perhaps, be inexpedient to enlarge the jurisdiction of the federal Courts, to every 
subject, in every form, which the constitution might warrant.” Ibid. 

18 See Cary v. Curtis, 3 How. 236, 245 (U.S. 1845), where the Court said: “... 
the judicial power of the United States, although it has its origin in the Constitution, 
is (except in enumerated instances, applicable exclusively to this court) dependent for 
its distribution and organization, and for the modes of its exercise, entirely upon 
the action of Congress, who possess the sole power of creating the tribunals (inferior 
to the Supreme Court) for the exercise of the judicial power, and of investing them 
with jurisdiction either limited, concurrent, or exclusive, and of withholding juris- 
diction from them in the exact degrees and character which to Congress may seem 
proper for the public good. . . . It follows, then, that the courts created by statute 
must look to the statute as the warrant for their authority. .. The courts of the 
United States are all limited in their nature and constitution, and have not the 
powers inherent in courts existing by prescription of or by the common law.” And 
see Sheldon v. Sill, 8 How. 441 (U. S. 1850); Ex parte Robinson, 19 Wall. 505 





LABOR INJUNCTIONS AND FEDERAL LEGISLATION 777 


jurisdiction based on diversity of citizenship of the parties.’® 
Through claims of such diversity, probably two thirds of the 
labor cases now find their way into the federal courts.” Congress 
may repeal or modify federal anti-trust laws** or, for the im- 
mediate purpose, repeal the provision of the Clayton Act grant- 
ing to private parties ** injunctive relief against violations of the 
anti-trust law. But both these modes of reform would reach far 
beyond the domain of labor injunctions. A third method is to 
deal explicitly with labor disputes by defining and limiting the 
exercise of federal jurisdiction in such controversies. Upon this 
basis the Senate Committee fashioned its recommendations. 

The first section ** reveals the underlying constitutional theory 
of the proposed act. It is an application of the doctrine that the 
federal courts are the creations of Congress and that “‘ the author- 





(U. S. 1873) ; Holmes v. Goldsmith, 147 U.S. 150 (1893); Myers v. United States, 
272 U.S. 52, 128 (1926). 

All arguments to the contrary have their source in Story’s doctrinaire federalism 
that “ if it was proper in the Constitution to provide for” judicial authority, “ it is 
wholly irreconcilable with the sound policy or interests of the Government to suffer 
it to slumber.” Story, Lire anp Letters or JosepH Story (1851) 293. Judge 
Bushrod Washington was probably of the same view. See Ex parte Cabrera, Fed. 
Cas. No. 2278 (C. C. D. Pa. 1805). Story’s doctrine is refuted by the whole series 
of judiciary acts. 

19 Such a bill was favorably reported out of the Senate Judiciary Committee 
on March 27, 1928. See S. 3151, reported out with Sen. Rep. No. 626, 7oth Cong., 
ist Sess., as amended by Senator Norris on May 8, 1928, 69 Conc. REc. 8439 
et seq. (1928). For a memorandum in opposition to this bill by the Committee on 
Jurisprudence and Law Reform of the American Bar Association, see 69 Conc. REc. 
8439 et seg. (1928). See also 69 Conc. Rec. 7559, 7637 (1928). For opposition 
expressed editorially by the Journal of the American Bar Association, see (1928) 
14 A. B. A. J. 200. See Frankfurter, Distribution of Judicial Power Between 
United States and State Courts (1928) 13 Corn. L. Q. 499. 

20 We are indebted for these figures to a classification based upon a study of 
reported cases from 1891 to 1927 made by W. C. Waring, Jr., embodied in an 
unpublished paper, entitled The Use of the Injunction in Labor Disputes by the 
Federal Courts (Harvard Law School Library). “ Diversity ” cases generally are 
estimated to constitute one third of the business of federal courts. See Frankfurter, 
supra note 19, at 499, 523. 

21 Proposals for modification of the anti-trust laws have in recent years come 
both from representatives of industry and of labor. See, e.g., Butler, A Constructive 
Anti-Trust Law (1928) 13 Acap. oF Pot. Sci. Proc. 156. 

22 38 Stat. 730, § 18 (1914), 15 U.S. C. $ 26 (1926) ; see Paine Lumber Co. v. 
Neal, 244 U. S. 459 (1917). 

23 The entire bill is included as an Appendix. See infra pp. 795-99. See par- 
ticularly the definition of “ court of United States” in § 9(d). 
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ity of Congress, in creating courts and conferring on them all or 
much or little of the judicial power of the United States, is un- 
limited by the Constitution.” ** Section 2 defines the views of 
Congress concerning industrial relations and declares them to be 
“the public policy of the United States ”: 


“‘ Whereas under prevailing economic conditions, developed with the 
aid of governmental authority for owners of property to organize in the 
corporate and other forms of ownership association, the individual un- 
organized worker is commonly helpless to exercise actual liberty of 
contract and to protect his freedom of labor, and thereby to obtain 
acceptable terms and conditions of employment, wherefore it is neces- 
sary that he have full freedom of association, self-organization, and 
designation of representatives of his own choosing, to negotiate the 
terms and conditions of his employment, and that he shall be free from 
the interference, restraint, or coercion of employers of labor, or their 
agents, in the designation of such representatives or in self-organization 
or in other concerted activities for the purpose of collective bargaining 
or other mutual aid or protection; therefore, the following definitions 
of, and limitations upon, the jurisdiction and authority of the courts of 
the United States are hereby enacted.” 


This pronouncement recognizes the futility of freedom of contract 
in the absence of the freedom ¢o contract. That a single enterprise 
may, and increasingly does, control the opportunity for the em- 
ployment of thousands, and that through codperative tactics of 
these large units the practical dominance of a whole industry may 
be achieved — these are facts of our economic life which form the 
major premise of the proposed legislation. 

As formula, this expression of policy is far from novel. Many 
courts, including the Supreme Court itself, have repeatedly given 
it judicial benediction. The need for legislative assertion arises 
from the fact that in action the courts have honored this policy 
more in the breach than in the observance. The new legislative 
exordium is doubtless also susceptible of judicial evaporation. 
But in connection with the bill as a whole the section is rhetoric 





24 United States v. Union Pac. R. R., 98 U.S. 569, 603 (1878). For illustrative 
material as to how this principle has been applied by Congress in a large body of 
enactments since the foundation of the Union, see Frankfurter and Landis, Power 
of Congress Over Procedure in Criminal Contempts in “ Inferior” Federal Courts — 
A Study in Separation of Powers (1924) 37 Harv. L. Rev. roro, 1059. 
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of some utility. It is intended as an explicit avowal of the con- 
siderations moving Congressional action and, therefore, control- 
ling any loyal application of national policy by the courts.”* For it 
is the primary function of the legislature to define public policy. 
Apart from policies implied in constitutional limitations, the 
courts express policy only where the legislature is silent or 
ambiguous. 

The whole bill flows logically from its avowed public policy. By 
particularization, it aims to give that policy content and meaning. 
Thus, section 3 seeks to effectuate the rights of free association 
and to secure genuine representation in collective bargaining. The 
rapidly increasing use of the so-called “ yellow dog contracts ” has 
grown into a serious threat to the very existence of labor unions.” 
In view of the inequitable conditions that surround the formation 
of such agreements and the unfair division of their obligation, to 
appeal to equity for their enforcement is to disregard the funda- 
mentally ethical foundations of courts of chancery. Having re- 
gard to the motives behind such agreements and their practical 
consequences, section 3 withdraws from them the support of the. 
federal courts by making them unenforceable both at law and in 
equity.” 

Such a provision has ample constitutional justification. The 
Fifth Amendment, which prohibits federal legislation from taking 
liberty or property without due process of law, was utilized by the 
Supreme Court to invalidate the section of the Erdman Act which 
made it a criminal offense for interstate carriers to require their 
employees, as a condition of continuing employment, to enter into 





25 For similar declarations of public policy in recent legisiation, see tit. I, 
§ 2(b) of Packers and Stockyards Act (42 Stat. 159 (1921), 7 U.S. C. § 181 e¢ seg. 
(1926) ), as applied in Stafford v. Wallace, 258 U. S. 495, 510 (1922), and § 15(a) 
of par. 5 of the Transportation Act of 1920 (41 Strat. 456, 49 U. S. C. $§ 15-20 
(1926) ) as construed in Dayton-Goose Creek Ry. v. United States, 263 U. S. 456 
(1924). See also Railway Labor Act, 44 Strat. 577, § 1 (1926), 45 U. S. C. (Supp. 
1928) § 151. 

26 See Note (1928) 41 Harv. L. REv. 770. 

27 See Appendix, infra p. 796. It is to be noted that this section applies to 
employers as well as to employees. Compare § 2 of the Railway Labor Act of 1926 
which provides: “ All disputes between a carrier and its employees shall be con- 
sidered, and if possible decided, with all expedition, in conference between repre- 
sentatives designated and authorized so to confer, respectively, by the carriers and 
by the employees thereof interested in the dispute.” 44 Stat. 577 (1926), 45 U.S.C. 
§$ 152 (1926) ; see Note (1928) 42 Harv. L. Rev. 108. 
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contracts for abstention from union membership.* That decision 
is inapplicable to the proposed section 3. Formation of the agree- 
ment is not made a criminal offense and the agreement itself is not 
rendered a nullity, but is simply denied force in the federal courts. 
The contracting parties remain free to seek such court relief as 
may be available in the state tribunals; merely the federal courts 
must decline to recognize rights based upon these agreements. 
Clearly thereby Congress is denying a litigant no constitutional 
right: 


“The right of a litigant to maintain an action in a federal court 
on the ground that there is a controversy between citizens of different 
States is not one derived from the Constitution of the United States, 
unless in a very indirect sense. Certainly it is not a right granted 
by the Constitution. . . . The Constitution simply gives to the inferior 
courts the capacity to take jurisdiction in the enumerated cases, but 
it requires an act of Congress to confer it.... A right which thus 
comes into existence only by virtue of an act of Congress, and which 
may be withdrawn by an act of Congress after its exercise has begun, 
cannot well be described as a constitutional right.” *° 


Judged as a model for future state legislation, an argument may 
be drawn from Coppage v. Kansas *° that there is involved an in- 
fringement of the due process guaranty of the Fourteenth Amend- 
ment. But it will be recalled that the Coppage case invalidated 
an act that also made it a criminal offense for employers to exact 
such agreements from their employees. The proposed measure, 
were it to be enacted by states, would only make such an agree- 
ment a nullity. The Supreme Court has sanctioned many limita- 
tions upon the abstract right to contract when thereby actual 
liberty to contract is promoted. The legal conception of “ duress ” 
at common law is much narrower than the range of economic coer- 
cion. But that conception of duress grew out of a very different 
state of society than our own, and does not limit the capacity of 
law to absorb the economic facts of contemporary society. The 
compulsions upon men’s free choice in action vary from time ‘to 
time, and living law must make its accommodations to shifts in 





28 Adair v. United States, 208 U.S. 161 (1908). 
29 Kline v. Burke Construction Co., 260 U. S. 226, 233-34 (1922). 
30 236 U.S. 1 (1914). 
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compulsion. Certainly, if a legislature, having due regard to the 
actual practice of industrial hire and fire and, specifically, to the 
inequitable provisions of these contracts, should conclude that a 
wise public policy does not justify their judicial enforcement, the 
Supreme Court ought not to neglect the truth of such industrial 
facts, even if this may involve a reéxamination of some assump- 
tions in the Coppage opinion. 

Section 4 of the proposed act deals with the substantive provi- 
sions of a decree. In part, it defines limitations upon injunctive 
relief which most courts have recognized, but a few have notori- 
ously transgressed; in part, however, it withdraws equitable pro- 
tection from some conduct that federal courts have consistently 
regarded as illegal. Generally, the section provides that in cases 
growing out of labor disputes, no persons participating in, or 
affected by, such disputes shall be enjoined from striking, or from 
striving for the success of strikes, by customary labor union effort 
short of fraud or violence. But the immunity accorded is circum- 
scribed: it is not immunity from legal as distinguished from equi- 
table remedies — hitherto unlawful conduct remains unlawful; it: 
is applicable only to labor disputes in which the contending groups 
are engaged in the “same industry, trade or occupation.” The 
surviving right to an injunction as to conduct not relieved by 
section 4, such as fraud and violence, and as to all conduct includ- 
ing that designated in section 4 where the defendants are not en- 
gaged in the “same industry, trade or occupation” as the com- 
plainant, is subject to this important qualification: 


“No restraining order or injunctive relief shall be granted to any 
complainant who has failed to comply with any obligation imposed 
by law which is involved in the labor dispute in question, or who has 
failed to make every reasonable effort to settle such dispute either by 
negotiation or with the aid of any available governmental machinery 
of mediation or arbitration.” ** 


A word may be appropriate concerning the rationale of the gen- 
eral scheme thus proposed, before reviewing the specific activities 
that, by section 4, are excepted from the reach of an injunction. 
It is an attempt to recognize frankly that the central problem of 
the law of industrial relations is to determine the purposes that 





81 Section 7a. See Appendix, infra p. 798. 
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justify combination of laborers by marking the outposts of the 
concept of “self-interest.” How far laborers may combine to 
strive for concessions that are not of immediate benefit to them 
but which strengthen the union organization; how far a union of 
one craft may use its power to achieve the unionization of non- 
union plants within the same craft; how far a union of one craft 
may exert its power in aid of unions of another craft, and how 
dependent one craft must be upon the other to justify codperative 
tactics — these and like issues are the crucial ones. Section 9 of 
the proposed bill settles all of these questions so far as application 
for equitable relief is concerned. Immunity from injunctions ex- 
tends to all the categories that we have described, save alone as to 
persons who are not engaged in the same industry with the com- 
plainant.**? What occupation, craft, or trade is within or outside 
of a particular industry, is necessarily left for judicial decision. 
The obvious change intended by section 9 is to extend the area 
for unrestrainable conduct beyond the limits now recognized by 
federal decisions. The interpretation given to the Clayton Act 
by the Duplex case ** to the effect that the privileges of that Act 
may be invoked only in a dispute between an employer and his 
employees is thus rendered innocuous. So much for the meaning 
of the new proposals. 

As to the merits of this extension of the permissible area of con- 
troversy, something has been said already. The economic bond 
that unites in interest all who earn their livelihood by any of the 
processes of fabrication and distribution of a single commodity, 
or of related commodities, or of commodities industrially depend- 
ent upon one another, is a relatively recent phenomenon in its sig- 
nificant proportions. Just as conditions of labor in one shop react 
upon conditions of labor in another shop of the same craft, so con- 
ditions of labor in the craft as a whole influence labor conditions 
in other but allied crafts. These are facts to be heeded if there is 
to be any correspondence between law and life. The meaning of 
these facts Mr. Justice Brandeis has luminously made clear: 





82 Section 9 achieves this by a series of definitions of the terms “ cases involving 
or growing out of a labor dispute,” “ persons participating and interested in a 
labor dispute,” and “labor dispute.” For the full text, see Appendix, infra 


Pp. 798-99. 
88 Duplex Printing Press Co. v. Deering, 254 U. S. 443 (1921). 
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“When centralization in the control of business brought its correspond- 
ing centralization in the organization of workingmen, new facts had 
to be appraised. A single employer might, as in this case, threaten the 
standing of the whole organization and the standards of all its members; 
and when he did so the union, in order to protect itself, would naturally 
refuse to work on his materials wherever found. When such a situation 
was, first presented to the courts, judges concluded that the interven- 
tion of the purchaser of the materials established an insulation through 
which direct relationship of the employed and the workingmen did not 
penetrate; and the strike against the material was considered a strike 
against the purchaser by unaffected third parties. ... But other 
courts, with better appreciation of the facts of industry, recognized 
the unity of interest throughout the union, and that, in refusing to work 
on materials which threatened it, the union was only refusing to aid 
in destroying itself.” ** 
Section 9 thus registers the implications of interdependence within 
American industry. It permits the collaboration of efforts be- 
tween unions whom substantial interests make spontaneous allies. 
It withholds immunity from the chancellor’s decree at a point 
where combination aims to include unions that have no economic 
bond but only a sympathetic interest.*° 

Now for the content of the immunity as laid down in section 4. 
That section withdraws jurisdiction from the United States courts 
to issue injunctions against doing “ singly or in concert” ** any of 
the enumerated acts. To these acts we turn. 


“ (a) Ceasing or refusing to perform any work or to remain in any 
relation of employment; ” 





34 Ibid. at 482. 

35 Compare the line judicially drawn by the courts of New York with regard 
to the permissible use of the secondary boycott. See Andrews, J., in Exchange 
Bakery & Restaurant, Inc. v. Rifkin, 245 N. Y. 260, 263, 157 N. E. 130, 131 (1927) ; 
Frankfurter and Greene, supra note 5, at 186; Notes (1921) 34 Harv. L. Rev. 880; 
(1928) 40 id. 886. 

86 This phrase, together with § 5, is directed to curb the doctrine, continually 
used in labor cases, that there is something vicious and illegal in the mere element 
of combination regardless of the purpose and intent of the combination. It is 
drawn to forestall interpretation of the privileges of § 4 whereby it will not operate 
when exercised in furtherance of a “ conspiracy.” It is intended that the § 4 priv- 
flege shall be limited only by the boundaries established in §9. Argument was 
made at the Senate Hearings in December, 1928, that in view of the “ singly or in 
concert” phrase, §5 was redundant and unnecessary. But it is to be recalled 
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These words are a paraphrase of like language in the Clayton Act 
which was held to be merely declaratory of the modern common 
law right to strike.*’ The difference lies in the effect of section 9, 
discussed above, which is to widen the category of purposes for 
whose attainment the strike is a privileged means. We need only 
be reminded of federal decisions which may be deemed a justifica- 
tion for this clause.** The next subsection prohibits injunctions 
against 


“(b) Becoming or remaining a member of any labor organization 
or of any employer organization, regardless of any such undertaking 
or promise as is described in section 3 of this Act; ” 


Section 3,°° in conjunction with this clause and clause (i) of 
section 4, eliminates the possibility of enforcing “ yellow dog con- 
tracts” by injunction. The redundancy of section 3 and clauses 
(b) and (i) of section 4 is warranted, first, because injunctions 
have always been the effective method of enforcing these con- 
tracts, and, secondly, because of the possibility that section 3, 
which removes legal as well as equitable remedies, may be deemed 
too sweeping by the Supreme Court. 


“(c) Paying or giving to, or withholding from, any person partici- 
pating and interested in such labor disputes any strike or unemploy- 
ment benefits or insurance or other moneys or things of value; ” 


The meaning and merits of this provision require no commentary. 
What has been generally recognized as law is spelled out to avoid 
the recurrence of unwarranted features in at least two federal 
decrees in recent years.*° 





that § 20 of the Clayton Act also used “ whether singly or in concert,” which alone 
had little effect with the courts. See Taft, C. J., in American Steel Foundries v. 
Tri-City Central Trades Council, 257 U. S. 184, 202 et seg. (1921). 

87 Duplex Printing Press Co. v. Deering, 254 U. S. 443 (1921). 

88 E.g., United States v. Railway Employees’ Dep’t, 283 Fed. 479 (N. D. IIl. 
1922); Bedford Cut Stone Co. v. Journeymen Stone Cutters Ass’n, 274 U.S. 37 
(1927) ; International Organization v. Red Jacket Consol., etc. Co., 18 F.(2d) 839 
(C. C. A. 4th, 1927). 389 See Appendix, infra p. 796. 

40 United States v. Railway Employees’ Dep’t (injunction reprinted in Senate 
Hearings on S. 1482, supra note 14, at 113); International Organization v. Red 
Jacket Consol. etc. Co. (injunction reprinted ibid. at 596), both supra note 38; see 
Frankfurter and Greene, The Use of the Injunction in American Labor Controversies 


(1929) 45 L. Q. REv. 19, 32. 
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“(d) By all lawful means aiding any person participating and in- 
terested in any labor dispute who is being proceeded against in, or is 
prosecuting, any action or suit in any court of the United States or of 
any State; ” 


This is a safeguard made necessary by two recent cases in which 
federal courts have restrained labor unions from assisting their 
members in the defense or prosecution of their rights in the 
courts. 

The remaining clauses of section 4 we shall consider as a whole. 


“ (e) Giving publicity to the existence of, or the facts involved in, 
any labor dispute, whether by advertising, speaking, patrolling, or by 
any other method not involving fraud or violence; 

“ (f) Assembling peaceably to act or to organize to act in promotion 
of their interests in a labor dispute; 

“ (g) Advising or notifying any person of an intention to do any of 
the acts heretofore specified ; 

“ (h) Agreeing with other persons to do or not to do any of the 
acts heretofore specified; and 

“ (i) Advising, urging, or otherwise causing or inducing without 
fraud or violence the acts heretofore specified, regardless of any such 
undertaking or promise as is described in section 3 of this Act.” 


These clauses reveal a significant departure from the Clayton Act: 
they describe conduct that is unrestrainable and they do so with- 
out use of the treacherous adjective “lawful.” *? Within the 
boundaries established by section 9 (which, as has been pointed 
out, makes the immunity of wider application than the Supreme 
Court gave to the Clayton Act) parties affected by a labor dispute 
may exert practically any of the present day devices for further- 
ing economic interest, short of fraud and violence. Undoubtedly, 
these clauses modify the law as most federal courts now under- 





41 See clause (4) of the injunction approved in International Organization v. 
Red Jacket Consol. etc. Co., supra note 38, at 842. See also Pittsburgh Terminal 
Coal Corp. v. United Mine Workers (injunction reprinted in Senate Hearings on 
S. 1482, supra note 14, at 407-09, 597). In both cases, the union was enjoined from 
aiding the strikers in resisting eviction from their homes which were owned by the 
company. Cf. Clarkson Coal Mining Co. v. United Mine Workers, 23 F.(2d) 
208 (S. D. Ohio 1927) ; (1928) 41 Harv. L. Rev. 924. 

42 For the Supreme Court’s attitude toward such “ uncertain and vague terms” 
in other situations, see Manley v. Georgia, 49 Sup. Ct. 215, 217 (U. S. 1929). 
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stand it.“* But they only summarize the conventional tactics of 
organized labor in its effort to improve its material conditions or 
to make effective in industry those principles of liberty which are 
axiomatic for our political life. 

With due regard for the power of Congress to formulate policy 
and with insight into the realities of industrial life, these provi- 
sions ought to weather the tests of constitutionality. These pro- 
posals do not offend any decision of the Supreme Court. To be 
sure, in Truax v. Corrigan,** the Court, by the narrowest division, 
found an attempted modification of equity jurisdiction by a state 
violative of the Fourteenth Amendment in that complainants’ 
damage was “in effect made remediless” and that they were 
“denied the equal protection of the laws.”*° The first ground 
was rested upon a finding that the Arizona statute “ withheld from 
the plaintiffs all remedy for the wrongs they suffered.” *® No such 
interpretation is possible for the proposed bill, which explicitly 
applies only to the authority of United States courts “ to issue any 
restraining order or injunction.” All other remedies in federal 
courts and all remedies in state courts remain available. The 


second ground of Truax v. Corrigan is inapplicable, because the 
equality clause of the Fourteenth Amendment does not limit Con- 
gressional but only state legislation. It is hardly to be assumed 
that the application given in Truax v. Corrigan to the equal pro- 
tection clause of the Fourteenth Amendment will be imposed upon 
the due process clause‘of the Fifth Amendment. 

Sections 7, 7a, 7b, and 7c deal with the mechanics of ex parte 





48 For injunctive restraint, even since the Clayton Act, of conduct specifically 
permitted by the proposed § 4, see Frankfurter and Greene, supra note 40, at 31 
et seq. Compare the following remarks by Judge Clark as to New Jersey practice: 
“ Of course, in the very effectiveness of the relief lies the danger of its abuse on the 
part of any court. Before the justice of the demand can be determined, often, at 
all, and, at any rate, by the constitutional means of a jury, the defendant is facing 
the risk of imprisonment —again without a jury to pass on his action or non- 
action. It is, we think, because of the realization of such dangers that the Act of 
October 15, 1914, 38 Stat. 738 (28 USCA § 387, and 29 USCA § 52), was drafted 
to cover a class of cases (labor injunctions) where a misuse leaves a sense of injus- 
tice against the existing system in the minds of those whose good will is in my 
opinion essential to its continuance. It may be observed that, since this act has 
been on the books, the United States judges, in this district at least, have been 
shunned in favor of their colleagues on the state bench.” United States v. Mayor 
and Council of City of Hoboken, N. J., 29 F.(2d) 932, 936-37 (D. N. J. 1928). 

4 257 U.S. 312 (1921). 45 Ibid. at 330. 46 [bid. 
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orders and temporary injunctions, and of appeals.*’ Section 7 
withdraws jurisdiction from the federal courts to issue an injunc- 
tion in any case involving labor disputes except in conformity with 
its precise procedural requisites. A hearing must be held. All 
known persons against whom relief is sought must be given due 
and personal notice of such hearing. The case on behalf of the 
complainant must be made by witnesses under oath in open court 
and subject to cross-examination,** and the court can only grant 
relief after findings of fact on these issues: 


“(a) That unlawful acts have been committed and will be continued 
unless restrained; 

“(b) That substantial and irreparable injury to complainant’s 
property will follow; 

“(c) That as to each item of relief sought greater injury will be 
inflicted upon complainant by the denial of relief than will be inflicted 
upon defendants by the granting of relief; 

“(d) That complainant has no adequate remedy at law; and 

“(e) That the public officers charged with the duty to protect com- 
plainant’s property are unable or unwilling to furnish adequate pro- 
tection.” 


Our report of existing practice amply explains the reasons for 
these safeguards in the preliminary process of fact-finding.*® 
Only clauses (c) and (e) of section 7 in connection with section 
7a, above, require an additional word. We have referred to the 
political difficulties confronting the federal judiciary through its 
interventions in industrial conflicts. Injunctions ought never to 
become routine. As the Chief Justice once observed: 





47 See Appendix, infra pp. 797-98. Section 6 applies accepted doctrines of 
agency to labor litigation. Ibid. at 797. As to the need for such legislation, in view 
of the liability established by United Mine Workers v. Coronado Coal Co., 259 
U.S. 344 (1922), see Frankfurter and Greene, supra note 40, at 19-21; Note (1929) 
42 Harv. L. Rev. 550, 555, n.25. Section 6 is discussed at length in the Senate 
Hearings on S. 1482, supra note 14, at 759-63. 

48 See the introduction in § 7, Appendix, infra p. 797. This section as it stands 
concerns itself only with witnesses for the complainants; that witnesses may be 
heard also in behalf of the defendants ought not to be left in doubt. 

49 See Frankfurter and Greene, supra note 5, at 353; Note (1928) 41 Harv. L. 
REv. 909. See also supra p. 767 et seq. 

50 Clauses (b) and (d) are the usual requisites of equity jurisdiction. Clause 
(a) differs from what is the present view, in that it requires the actual commission 
of an unlawful act and not merely the threatened commission of such an act. 
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“ Government of the relations between capital and labor by injunc- 
tion is a solecism. It is an absurdity. Injunctions in labor troubles are 
merely the emergency brakes for rare use and in case of sudden 
danger.”’ * 


No one can examine the record of litigation in the federal courts * 
and continue to believe that the Chief Justice’s warning has 
been heeded. The curb proposed in clause (c) is merely a para- 
phrase of the accepted doctrine of equity that issuance of a tem- 
porary injunction must rest upon a balance of convenience,”* but 
makes it explicit because experience has revealed the tempta- 
tions to neglect this doctrine in labor controversies. Courts will 
thus have to consider more sharply not merely the case for the 
complainant but also the union’s stake in the controversy — its 
actual investment of time and money in the organization and con- 
duct of the strike and, most important, the irretrievable damage 
to a strike that later reversal or modification of an injunction 
cannot ameliorate.* Clause (e) aims at judicial confirmation of 
the conventional assertion by complainants who seek injunctions 
that the normal police facilities are inadequate to cope with the 
situation. Violence and other breaches of the peace are conced- 
edly the primary concern of the police and the machinery of the 
criminal law. To require, therefore, proof by complainant to the 
court’s satisfaction that the normal resources of government “ are 
unable or unwilling to furnish adequate protection ” emphasizes 
official responsibility and at the same time checks dangerous 
shortcuts in the enforcement of the criminal law. 

Section 7a is an application of two familiar maxims of equity — 
“he who comes into equity must come with clean hands,” and “he 
who seeks equity must do equity.” It is surely a fair require- 
ment that one who invokes the extraordinary jurisdiction of a 
court should prove that he has exhausted all reasonable means for 
the peaceful settlement of a labor dispute. Legal rights do not 





51 From an interview published in the Philadelphia Public Ledger, Nov. 20, 
1919, at 8. 

52 A detailed tabular record of the use of injunctions in the federal courts will 
be included in the authors’ forthcoming book. 

53 Note that it is “as to each item of relief sought ” that the injuries must be 
balanced. For the significance of this phrase, see Frankfurter and Greene, supra 
note 40, at 42 et seg. 

54 Such details are not spelled out in the clause itself, and this might well be 
done. 
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necessarily define moral claims. Legal rights are not even the 
measure of equitable relief. A wise social policy may well con- 
sider the manner in which parties exercise their legal rights before 
putting all the coercive powers of society behind those rights. 
Section 7 of the proposed bill continues the availability of a re- 
straining order without notice in the event that “a substantial and 
irreparable injury to complainant’s property will be unavoid- 
able.” °° But the free play of such orders under the existing law 
is tightened by requiring proof of the allegations in the complaint 
by sworn testimony rather than by affidavit, and by terminating 
its force after five days. We have dwelt upon the perfunctoriness 
that characterizes the existing mechanism in granting ex parte 
orders and the irreparable consequences of their improvident use. 
Judges in the privacy of their chambers or of their homes, when 
once satisfied that the papers before them comply with the 
requisite form, have not hesitated to sign decrees. An examina- 
tion of the detailed history of federal cases discloses that perhaps 
the most serious abuse in the present state of the law is due to 
the elastic clause of the Clayton Act which permits such ex parte 
orders to remain effective for ten days and to be extended by the 
court “for good cause shown.”*® As a result, the restraining 
order has frequently been kept alive for weeks and months.” 
There is only one possible justification for qualifying the basic 
principle of giving parties an opportunity to be heard before action 
against them: the needs of an emergency may outweigh the risks 
of one-sidedness and consequent hardship. When, however, ap- 
plicants for such orders spend many days in framing affidavits by 
the score, and perfecting their complaints, and, on occasion, as the 
United States government did in the Railway Shopmen’s Strike, 
allow themselves time to put the whole mass of documents through 
the press under cover of utmost secrecy lest anyone discover 
that an application to a court is contemplated, the inference 
must follow that emergency claimed is emergency feigned. 





55 See Appendix, infra pp. 797-98. 

56 38 Strat. 730 (1914), 28 U. S. C. § 381 (1926). 

57 The periods during which such orders remained in force are indicated in the 
tables mentioned supra note 52. 

58 Another sidelight upon the claim of emergency is afforded by a comparison 
in number between cases of application for temporary relief after a strike was 
already in progress and cases where the application was made before a strike was 
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Surprise is obviously the tactical advantage sought through such 
an order. 

Is it wise for courts of equity, particularly federal courts, under 
these circumstances to countenance dispensation of the prime 
requisites of due process — notice and opportunity to be heard? © 
This question, indeed, raises a serious doubt as to the adequacy 
of the five day limitation as a corrective. Certainly the time limit 
as phrased should be strengthened, at least by an express provision 
that the order be not renewable. The really sufficient solution 
would be abolition of ex parte restraining orders in these cases, 
based upon a realization that the ex parte order possesses poten- 
tialities of great evil and is too rarely of sufficient immediate neces- 
sity to outweigh the dangers of its abuse. Such, it may be re- 
called, was the recommendation made in earlier years by the 
present Chief Justice and would be a return to the historic rule in 
the federal courts.°° Wisconsin conforms its law to experience by 
denying restraining orders in labor disputes except upon forty- 
eight hours notice. 

Another grave defect in the actual practice governing labor in- 
junctions is dilatoriness in appeals. A detailed analysis of the 


litigation in the federal courts shows the inordinate length of time 
that elapses between the first issuance of a decree and its consider- 
ation by an appellate tribunal.**? Time is of the essence in a 





called. Presumably in the first situation there was no compelling emergency as to 
time. In the ten-year period from 1918 to 1928, twenty-eight cases of the first 
classification and only six of the second were reported. We are indebted to 
Mr. W. C. Waring, Jr. for these figures. See note 20, supra. 

59 The psychological significance of an opportunity to be heard was recently 
pointed out by Mr. Justice Eve in the General Booth case: ‘‘ The more certain the 
judicial body was [that General Booth was physically disabled from continuing 
command], the more necessary it was that they should listen to every possible ar- 
gument which would prevent their coming to that conclusion of it.” London Times, 
Jan. 31, 1929, at 5. 

8° See William Howard Taft’s speech of acceptance of nomination for President, 
July 28, 1908. Procrepincs OF THE FoURTEENTH REPUBLICAN NATIONAL CONVEN- 
TION (1908) 203, 219-20. See Act of March 2, 1793, 1 Stat. 334-35, § 5. 

61 Wis. Stat. (1927) § 133.07. A bill introduced in the 1929 session of the New 
York legislature provides that no restraining order shall be allowed in an “ industrial 
dispute ” except upon three days’ notice of hearing. Assembly Bill No. 51 (1929 
Sess.). If need be, it might be provided that such hearing be had upon affidavits 
and not necessarily by testimony of witnesses in open court. 

62 For summary of modifications and reversals of temporary injunctions, see 
the tables mentioned supra note 52. 
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strike. If modification or reversal of an injunction is to have any 
value, it must come before the energies of a strike have been spent. 
To assure expedition of appeals is the object of section 7c: 


“Whenever any court of the United States shall issue or deny any 
temporary injunction in a case involving or growing out of a labor 
dispute, the court shall, upon the request of any party to the proceed- 
ings, forthwith certify the entire record of the case, including a tran- 
script of the evidence taken, to the circuit court of appeals for its 
review. Upon the filing of such record in the circuit court of appeals, 
the appeal shall be heard and the temporary injunctive order affirmed, 
modified, or set aside with the greatest possible expedition, giving the 
proceeding precedence over all other matters except older matters of the 
same character.” ®* 


Section 8, giving the right to a speedy trial by jury for con- 
temners of injunctions when prosecuted for criminal contempt, is 
broader than the provisions of the Clayton Act in that the right 
to jury trial is not confined to such contempts as are also criminal 
offenses.°* The considerations that lead to this proposal have 
already been examined,® and the theoretical objection that juries 
will embarrass effective vindication of the court’s authority has 





63 Provision should also be made for inclusion, in the record on appeal, of all 
proceedings before the court at any ex parte hearing for a restraining order. 

64 Cf. 38 Stat. 738, § 22 (1914), 28 U. S. C. $389 (1926). Furthermore, the 
jury trial provision is also made applicable to alleged contempts committed in dis- 
obedience of injunctions entered in actions brought in the name of the United 
States, and in this respect, too, differs from the Clayton Act. The lively interest in 
safeguarding abuses latent in contempt proceedings is manifested in the number of 
bills upon the subject introduced during the Seventieth Congress. H.R. 99; H. R. 
13293; S. 849; S. 4202, 7oth Cong., 1st Sess., 69 Conc. REc. 20, 7139, 344, 7046 
(1928). 

Regulation of contempt is an active subject of legislative effort also in state 
legislatures. A bill introduced in the 1929 session of the New York legislature pro- 
vides for trial by jury in every prosecution for “contempt arising out of an 
alleged failure or refusal to obey any mandate of the court . . . in any industrial 
dispute.” Assembly Bill No. 51 (1929 Sess.). This would remove even the pos- 
sibility of a prosecution for civil contempt unless a jury trial were provided. That 
civil contempt and a resulting infliction of damages which the defendants are un- 
willing to pay may result in a jail sentence, see testimony as to the Allen A. strike 
in Wisconsin and the injunction of Judge Geiger (Senate Hearings on S. 1482, supra 
note 14, at 787 et seg.). For the distinction between civil and criminal contempt, 
see Frankfurter and Greene, supra note 40, at 54. 

65 Frankfurter and Landis, supra note 24. 
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been disproved by experience under the Clayton Act since 1914. 
The bill leaves untouched several aspects of the enforcement ma- 
chinery that call for legislative clarification and correction. Since 
a charge of criminal contempt is essentially an accusation of 
crime, all the constitutional safeguards available to an accused in 
a criminal trial should be extended to prosecutions for such con- 
tempt. The judicial discretion as to sentence and punishment in 
case of conviction should, as in ordinary criminal cases, be care- 
fully defined. The prosecution should be conducted by govern- 
ment attorneys whose conduct would not suffer from the inevitable 
partisanship and individual interests that now accompany the con- 
duct of such prosecutions by attorneys for the complainant. 

The bill is not a comprehensive code of labor law for the federal 
courts, nor even an all-inclusive formulation of procedural safe- 
guards to remedy revealed defects. The measure under discus- 
sion merely deals with the most insistent issues presented by the 
labor injunction as utilized by the federal courts. Within its nar- 
row scope it is the most considered legislative effort that has yet 
come before Congress, attempting to grapple candidly with the 
difficulties of intervention by law in the controversies of industry. 
The bill has neither partisan nor class origin. It was not drawn 
to express the desires of any industrial group nor the views of a 
particular economic sect. The proposals are guided by experi- 
ence in the actual operation of labor injunctions and reflect 
the mature opinion of disinterested experts. The remedies sug- 
gested are intended to meet the specific difficulties and abuses 
that have come to the surface, in light of problems peculiar 
to labor controversies. They also attempt to fit the labor 
injunction more harmoniously into the general scheme of equity 
jurisdiction. 

By no means is this bill the last word. The searching scrutiny 
of sympathetic critics doubtless will disclose defects in draftsman- 
ship and substance. There will be ample time in the new Con- 
gress for perfecting details. But in its essentials the bill calls for 
enactment. And upon the leaders of the Bar mainly depends 
whether such a measure of moderation will prevail, or whether 
grievances will remain uncorrected, as has been too often the his- 
tory of procedural reform, until feelings not disciplined by insight 
into the processes of law dominate legislation. If the men of influ- 
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ence in the profession uncompromisingly resist these proposals, 
they will fail. But the real sufferer will be Law. 

“ The law is a public profession, by which, more than by any 
other profession, the economic life and the government of the 
country are moulded.” This is the judgment of Elihu Root. 
One would be a complacent optimist, indeed, who would take 
pride in the influence exerted by the Bar upon our public affairs 
in recent times. That the prestige of lawyers has diminished was 
the weighty judgment of the late Lord Bryce. And according 
to the magistral pronouncement in the President’s inaugural, the 
supremacy of law has been still more threatened since Bryce 
wrote. For this condition, the qualities of leadership prevalent at 
the Bar bear a prime responsibility. In a familiar passage, Dean 
Pound has portrayed the ruling influences of the Bar: 


“Today leadership seems to have passed to the client-caretaker. 
The office of a leader of the bar is a huge business organization. Its 
function is to advise, to organize, to reorganize, and direct business 
enterprises, to point out dangers and mark safe channels and chart 
reefs for the business adventurer, and in our older communities to act, 
as one might say, as a steward for the absentee owners of our industries. ° 
The actual administration of justice in the courts interests him only 
as it discloses reefs or bars or currents to be avoided by the pilot of 
business men. Thus the leaders of the bar in the cities are coming 
to be divorced not only from the administration of criminal justice, 
but from the whole work of the courts, and the most effective check 
upon judicial administration of justice is ceasing to be operative.” * 


No wonder that Mr. Root has admonished the Bar against its 
preoccupation with private interests and its neglect of the public 
welfare.° This attitude, with meagre exceptions, characterizes 
the greatest names in the profession. By all means, let us cleanse 
the temples of justice! Let us drive out the ambulance-chasers, 
and other chasers. By all means, let us insist on a richer cultural 
background for lawyers, a more intensive and riper legal educa- 





66 (1921) 46 A. B. A. REP. 678, 684. 

67 2 Bryce, AMERICAN COMMONWEALTH (1924 ed.) 673 et seg.; Bryce, Amer- 
ica Revisited (1905) 79 OUTLOOK 733, 734-35. 

88 Pound, Criminal Justice in the American City in Pounp AND FRANKFURTER, 
CrrmInaL Justice In CLEVELAND (1922) 603. 

68 Root, Public Service by the Bar (1916) 41 A. B. A. Rep. 355. 
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tion. But intellectual mastery is not enough. Indeed, a highly 
educated Bar is more dangerous to society than one superficially 
trained, if such mastery is wielded by men who identify the ad- 
vancement of private interests or the promotion of pernicious ab- 
stractions regarding “freedom” and “equality” with the pur- 
poses of law in an industrialized democracy. If it be true, and it 
is true, that the law, more than any other profession, ‘“ moulds 
the economic life and the government of the country,” then the 
Bar must be equipped by its insight and its ideals to guide the 
country into ways which make the good life possible. Law 
schools and legal scholarship may do much— but only if the 
leaders of the Bar devote themselves to those public duties which 
they profess. 

Felix Frankfurter. 

Nathan Greene. 

Harvarp Law ScHOOL. 
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APPENDIX 


IN THE SENATE OF THE UNITED STATES 
December 12, 1927 


Mr. Shipstead introduced the following bill; which was read twice and 
referred to the Committee on the Judiciary.* 


A BILL to amend the Jupictau Cope [§ 28] and to define and limit the 
jurisdiction of courts sitting in equity, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That no court of the 
United States, as herein defined, shall have jurisdiction to issue any 
restraining order or injunction in a case involving or growing out of a 
labor dispute, except — 

(a) When the procedure followed and the order issued by the court 
shall conform to the definitions of, and the limitations upon, the jurisdic- 
tion and authority of the court, contained in this Act; and 

(b) When the issuance of such a restraining order or injunction shall 
not be contrary to the public policy declared in this Act. 

Sec. 2. In the interpretation of this Act and in determining the juris- 
diction and authority of the courts of the United States, as such jurisdic- 
tion and authority are herein defined and limited, the public policy of 
the United States is hereby declared as follows: 

Whereas under prevailing economic conditions, developed with the 
aid of governmental authority for owners of property to organize in the 
corporate and other forms of ownership association, the individual un- 
organized worker is commonly helpless to exercise actual liberty of con- 
tract and to protect his freedom of labor, and thereby to obtain 
acceptable terms and conditions of employment, wherefore it is neces- 
sary that he have full freedom of association, self-organization, and 
designation of representatives of his own choosing, to negotiate the 





* On December 12, 1927, Senator Shipstead first introduced S. 1482 containing 
the following provision: “ Equity courts shall have jurisdiction to protect property 
when there is no remedy at law; for the purpose of determining such jurisdiction, 
nothing shall be held to be property unless it is tangible and transferable, and all 
laws and parts of laws inconsistent herewith are hereby repealed.” After a second 
reading, the bill was referred to the Senate Committee on the Judiciary. See 
note 13, supra. A Subcommittee of that Committee consisting of the chairman, 
Senator Norris, Senator Blaine of Wisconsin, and Senator Walsh of Montana, 
reported to the full Committee a bill bearing the same number as Senator Ship- 
stead’s bill, but striking out all after the enacting clause of the Shipstead bill and 
inserting in place thereof the text as printed above. See note 16, supra. 
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terms and conditions of his employment, and that he shall be free from 
the interference, restraint, or coercion of employers of labor, or their 
agents, in the designation of such representatives or in self-organization 
or in other concerted activities for the purpose of collective bargaining 
or other mutual aid or protection; therefore, the following definitions of, 
and limitations upon, the jurisdiction and authority of the courts of the 
United States are hereby enacted. 

Sec. 3. No undertaking or promise, such as is described in this sec- 
tion, or any other undertaking or promise contrary to the public policy 
declared in section 2 of this Act, shall be enforceable or shall afford any 
basis for the granting of legal or equitable relief by any court of the 
United States, including specifically the following: 

Every undertaking or promise hereafter made, whether written or oral, 
express or implied, constituting or contained in any contract or agree- 
ment of hiring or employment between any individual, firm, company, 
association, or corporation, and any employee or prospective employee 
of the same, whereby — 

(a) Either party to such contract or agreement undertakes or prom- 
ises not to join, become, or remain a member of any labor organization 
or of any employer organization; or 

(b) Either party to such contract or agreement undertakes or promises 
that he will withdraw from an employment relation in the event that 
he joins, becomes, or remains a member of any labor organization or of 
any employer organization. 

Szc. 4. No court of the United States shall have jurisdiction to issue 
any restraining order or injunction in cases involving or growing out of 
any labor dispute to prohibit any person or persons participating and 
interested in such dispute (as these terms are herein defined) from 
doing, whether singly or in concert, any of the following acts: 

(a) Ceasing or refusing to perform any work or to remain in any 
relation of employment; 

(b) Becoming or remaining a member of any labor organization or 
of any employer organization, regardless of any such undertaking or 
promise as is described in section 3 of this Act; 

(c) Paying or giving to, or withholding from, any person participat- 
ing and interested in such labor dispute, any strike or unemployment 
benefits or insurance or other moneys or things of value; 

(d) By all lawful means aiding any person participating and inter- 
ested in any labor dispute who is being proceeded against in, or is 
prosecuting, any action or suit in any court of the United States or of 
any State; 

(e) Giving publicity to the existence of, or the facts involved in, 
any labor dispute, whether by advertising, speaking, patrolling, or by 
any other method not involving fraud or violence; 

(f) Assembling peaceably to act or to organize to act in promotion 
of their interests in a labor dispute; 
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(g) Advising or notifying any person of an intention to do any of 
the acts heretofore specified ; 

(h) Agreeing with other persons to do or not to do any of the acts 
heretofore specified; and 

(i) Advising, urging, or otherwise causing or inducing without fraud 
or violence the acts heretofore specified, regardless of any such under- 
taking or promise as is described in section 3 of this Act. 

Szc. 5. No court of the United States shall have jurisdiction to issue 
a restraining order or injunction upon the ground that any of the persons 
participating and interested in a labor dispute constitute or are engaged 
in an unlawful combination or conspiracy because of the doing in concert 
of the acts enumerated in section 4 of this Act. 

Sec. 6. No officer or member of any association or organization, and 
no association or organization participating and interested in a labor 
dispute, shall be held responsible or liable in any court of the United 
States for the unlawful acts of individual officers, members, or agents, 
except upon clear proof of actual participation in, or actual authorization 
of such acts, or of ratification of such acts after actual knowledge thereof. 

Szc. 7. No court of the United States shall have jurisdiction to issue 
an injunction in any case involving or growing out of a labor dispute, as 
herein defined, except after hearing the testimony of witnesses in open 
court (with opportunity for cross-examination) in support of the allega- 
tions of a complaint made under oath, and except after finding of fact 
by the court, to the effect — 

(a) That unlawful acts have been committed and will be continued 
unless restrained ; 

(b) That substantial and irreparable injury to complainant’s prop- 
erty will follow; 

(c) That as to each item of relief sought greater injury will be in- 
flicted upon complainant by the denial of relief than will be inflicted 
upon defendants by the granting of relief; 

(d) That complainant has no adequate remedy at law; and 

(e) That the public officers charged with the duty to protect com- 
plainant’s property are unable or unwilling to furnish adequate 
protection. 

Such hearing shall be held after due and personal notice thereof has 
been given, in such manner as the court shall direct, to all known per- 
sons against whom relief is sought, and also to those public officers 
charged with the duty to protect complainant’s property: Provided, 
however, That if a complainant shall also allege that, unless a tem- 
porary restraining order shall be issued without notice, a substantial and 
irreparable injury to complainant’s property will be unavoidable, such 
a temporary restraining order may be issued upon testimony under oath 
sufficient, if sustained, to justify the court in issuing a temporary in- 
junction upon a hearing after notice. Such a temporary restraining 
order shall be effective for no longer than five days, and shall become 
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void at the expiration of said five days. No temporary restraining order 
or temporary injunction shall be issued except on condition that com- 
plainant shall first file a bond sufficient to recompense those enjoined 
for any loss, expense, or damage caused by the improvident issuance 
of such order or injunction, including all reasonable costs (together with 
a reasonable attorney’s fee) and expense of defense against the order or 
against the granting of any injunctive relief sought in the same pro- 
ceeding and subsequently denied by the court. 

Sxc. 7a. No restraining order or injunctive relief shall be granted to 
any complainant who has failed to comply with any obligation imposed 
by law which is involved in the labor dispute in,question, or who has 
failed to make every reasonable effort to settle such dispute either by 
negotiation or with the aid of any available governmental machinery of 
mediation or arbitration. 

Src. 7b. No restraining order or temporary injunction shall be granted 
in a case involving or growing out of a labor dispute, except on the basis 
of findings of fact made and filed by the court in the record of the case 
prior to the issuance of such order or injunction. 

Sec. 7c. Whenever any court of the United States shall issue or deny 
any temporary injunction in a case involving or growing out of a labor 
dispute, the court shall, upon the request of any party to the proceedings, 
forthwith certify the entire record of the case, including a transcript of 
the evidence taken, to the circuit court of appeals for its review. Upon 
the filing of such record in the circuit court of appeals, the appeal shall 
be heard and the temporary injunctive order affirmed, modified, or set 
aside with the greatest possible expedition, giving the proceeding prece- 
dence over all other matters except older matters of the same character. 

Sec. 8. In all cases where a person shall be charged with indirect 
criminal contempt for violation of a restraining order or injunction issued 
by a court of the United States (as herein defined), the accused shall 
enjoy the right to a speedy and public trial by an impartial jury of the 
State and district wherein the contempt shall have been committed: Pro- 
vided, That this requirement shall not be construed to apply to con- 
tempts committed in the presence of the court or so near thereto as to 
interfere with the administration of justice or to apply to the mis- 
behavior, misconduct, or disobedience of any officer of the court in re- 
spect to the writs, orders, or process of the court. 

Sec. 9. When used in this Act, and for the purposes of this Act — 

(a) A case shall be held to involve or to grow out of a labor dispute 
if the case involves persons who are engaged in the same industry, trade, 
craft, or occupation; or who are employees of the same employer; or 
who are members of the same organization of employers or employees; 
whether such dispute is (1) between one or more employers or associa- 
tions of employers and one or more employees or associations of em- 
ployees; (2) between one or more employers or associations of employers 
and one or more employers or associations of employers; or (3) between 
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one or more employees or associations of employees and one or more 
employees or associations of employees. 

(b) A person or association shall be held to be a person participating 
and interested in a labor dispute if relief is sought against him or it and 
if he or it is engaged in the same industry, trade, craft, or occupation in 
which such dispute occurs, or is a member, officer, or agent of any asso- 
ciation of employers or employees engaged in such industry, trade, craft, 
or occupation. 

(c) The term “ labor dispute ” includes any controversy concerning 
terms or conditions of employment, or concerning the association or 
representation of persons in negotiating, fixing, maintaining, changing, 
or seeking to arrange terms and conditions of employment, or concern- 
ing employment relations, or any other controversy arising out of the 
respective interests of employer and employee, regardless of whether or 
not the disputants stand in the proximate relation of employer and 
employee. 

(d) The term “ court of the United States ” means any court of the 
United States whose jurisdiction has been or may be conferred or defined 
or limited by Act of Congress. 

Sec. ro. If any provision of this Act or the application thereof to any 
person or circumstance is held invalid, the remainder of the Act and the 
application of such provisions to other persons or circumstances shall 
not be affected thereby. 

Sec. 11, All Acts and parts of Acts in conflict with the provisions of 
this Act are hereby repealed. 
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NOTES 801 


ENFORCEMENT OF STATE ARBITRATION LAWS IN FEDERAL CourTsS.—A 
recent attempt * to invoke a state arbitration statute in a federal court 
diverts attention from the merits of arbitration to serious jurisdictional 
problems. The New York Act? makes agreements to arbitrate com- 
mercial disputes* irrevocable, and provides for their specific enforce- 
ment * by petition to the court for (1) an order to arbitrate and, if 
necessary, for the appointment of arbitrators, and (2) judgment affirm- 
ing the award. The plaintiff sought the appointment of a third arbi- 
trator in the state court. The defendant, a non-resident, petitioned for 
removal; > but the federal district court remanded the cause on the 
ground that the proceeding was not a suit of a civil nature under the 
Judicial Code until an award had been rendered.* After the proper ren- 
dition of the award, the plaintiff moved in the state court for a judgment 
affirming the award. The defendant again attempted to remove, and 
the district court assumed jurisdiction.’ But the circuit court of ap- 
peals held that the entire proceeding, though involving two stages, con- 
stituted a single suit, and that the district court should not have taken 
jurisdiction over the second stage since the suit was pending in the state 
court.® This decision still leaves open the question whether the federal 
judicial power can embrace such agreements to arbitrate. , 

The initial inquiry is to determine whether the nature of the arbitra- 
tion proceeding admits of federal jurisdiction as defined by the Con- 





1 Marthant v. Mead-Morrison Mfg. Co., 7 F.(2d) 511 (S. D. N. Y. 1925), 29 
F.(2d) 40 (C. C. A. 2d, 1928), certiorari denied, 49 Sup. Ct. 179 (U.S. 1929). Sur- 
prisingly few attempts have been made to invoke state arbitration laws in the 
federal courts. There has been only one other attempt to remove. In re Red Cross 
Line, 277 Fed. 853 (S. D. N. Y. 1921). Identical issues would be raised if arbitration 
proceedings were sought directly in the district court under § 24 of the Judicial 
Code. 36 Stat. 1091 (1911), 28 U.S. C. $41 (1926). No such attempt is known 
to have been made. But in two instances, a defendant who tried to set up an 
arbitration law to stay an action brought in the federal court in violation of the 
arbitration agreement, was denied relief. Atlantic Fruit Co. v. Red Cross Line, 
5 F.(2d) 218 (C. C. A. 2d, 1924) ; Lappe v. Wilcox, 14 F.(2d) 861 (N. D. N. Y. 
1926); (1927) 40 Harv. L. Rev. 649; (1927) 1 Cunn. L. REv. 222. 

2 N. Y. ARBITRATION LAW (1920). 

8 On the scope of arbitration acts, see the recent case of Matter of Buffalo & Erie 
Ry., 250 N. Y. 275, 165 N. E. 291 (1929) ; (1929) 42 Harv. L. Rev. 821. 

4 Agreements to arbitrate were not specifically enforceable at common law. See 
Sayre, Development of Commercial Arbitration Law (1928) 37 Yate L. J. 595. For 
a compilation of present statutes, see YEARBOOK ON COMMERCIAL ARBITRATION 
(1927). Congress has also recently enacted an arbitration law, limited to maritime 
and interstate commerce contracts. 43 STAT. 883 (1925), 9 U.S.C. §§ 1-15 (1926); 
Nusbaum v. Woener, U.S. Daily, March 26, 1929, at 198 (C. C. A. 2d) ; see Poor, 
Arbitration under the Federal Statute (1927) 36 YALE L. J. 667. 

5 See 36 Stat. 1094, § 28 (1911), 28 U.S. C. § 71 (1926). 

6 Marchant v. Mead-Morrison Mfg. Co., 7 F.(2d) 511 (S. D. N. Y. 1925), aff'd, 
11 F.(2d) 368 (C. C. A. 2d, 1926). 

7 Although the district court took jurisdiction, it refused to affirm the amount 
of the award. See Note (1928) 38 YALE L. J. 81, criticizing this decision. 

8 Marchant v. Mead-Morrison Mfg. Co., 29 F.(2d) 40 (C. C. A. 2d, 1928). The 
decision of the circuit court of appeals thus presents an extraordinary situation 
in which, though both courts believe the defendant may remove, he actually cannot. 
The reason is that the original remanding order of the district court was not review- 
able under § 28 of the Judicial Code. 36 Stat. 1094 (1911), 28 U.S. C. § 71 (1926); 
see Marchant v. Mead-Morrison Mfg. Co., 11 F.(2d) 368 (C. C. A. 2d, 1926). 
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stitution and Congressional acts.® The refusal of the circuit court of 
appeals to adopt the New York view *° that each stage is a separate suit, 
seems proper. There are, factually, two steps in a single attempt to 
obtain specific performance. The entire proceeding seems to be well 
within the meaning of the constitutional requirement of a “ case or con- 
troversy.”*4 For interested parties asserting existing adverse claims 
are the essentials of a case,’* and litigants on both sides of an issue are 
presented when the court is asked to enforce an arbitration agreement.'* 
The nursed doctrine of separation of governmental powers is an an- 
achronism; ** but even where it is necessary to pay lip-service to the 
ancient formula, the ready answer may be urged that the courts are con- 
firming a judicial rather than an administrative award.’* Moreover, 
judgment on the award is final. The same reasoning should prevail in 
determining whether the proceeding is a “suit” under the Judicial 
Code.*® The latter term is very comprehensive; ** and arbitration pro- 
ceedings may well be likened to condemnation or benefit assessments 
which, on appeal to a court from the findings of commissioners, are 
removable suits.** 





9 See RosE, ‘FEDERAL JURISDICTION (3d ed. 1926) § 5; Muskrat v. United States, 
219 U.S. 346 (1911). 

10 Hosiery Mfg. Corp. v. Goldston, 238 N. Y. 22, 143 N. E. 779 (1924). While 
decisions of state courts as to the nature of proceedings under state statutes are 
persuasive, the federal courts are necessarily free to determine their own jurisdiction. 
Road District v. St. Louis South Western Ry., 257 U.S. 547 (1922) ; cf. Mechanical 
Appliance Co. v. Castleman, 215 U.S. 437 (1910). 

11 U.S. Const. Art. III, § 2; cf. (1926) 36 Yate L. J. 137. 

12 The Supreme Court has recently held that a suit for a declaratory judgment 
under a state statute cannot be maintained in the federal courts. Willing v. 
Chicago Auditorium Ass’n, 277 U. S. 274 (1928); see Note (1928) 41 Harv. L. 
Rev. 232. But actions based on arbitration awards were justiciable controversies 
anterior to the adoption of the Constitution. Hall v. Hardy, 3 P. Wms. 187 (1733). 
Moreover, when a court specifically enforces an arbitration agreement, it is not 
declaring future rights but adjudicating presently asserted claims. A contrary 
view would render doubtful the constitutionality of the present federal arbitration 
act. See note 4, supra. 

18 Before a court will order arbitration, it must be satisfied that there exists a 
valid contract of submission, that the dispute falls within the agreement, and that 
the defendant has defaulted. N. Y, Arprrration Law (1920) §§ 2-3, 8; N. J. 
Comp. Stat. (Cum. Supp. 1925) c. 9, §§ 21, 23; cf. Matter of Kelley, 240 N. Y. 
74, 147 N. E. 363 (1925). ' 

14 See Frankfurter, A Note on Advisory Opinions (1924) 37 Harv. L. Rev. 
1002-03, n.4; Note (1928) 41 Harv. L. Rev. 232, 235. 

15 The arbitration tribunal is an agreed substitute for the court. American 
Eagle Ins. Co. v. New Jersey Ins. Co., 240 N. Y. 398, 148 N. E. 562 (1925). It can 
deal only with the same kind of controversies as do the courts. Matter of Buffalo & 
Erie Ry., supra note 3. And cf. Interstate Commerce Comm. v. Brimson, 154 U. S. 
447, 486 (1894). 

16 36 STAT. 1091, 1094, $§ 24, 28 (1911), 28 U. S. C. $$ 41, 71 (1926) (defining 
the jurisdiction of the district courts). It is believed that the term “ suit” is used 
synonymously with the terms “case” and “controversy,” rather than as one 
species of the genus. The courts do look for the same essentials in finding both. 
See Fidelity Nat. Bank v. Swope, 274 U.S. 123, 134 (1927) ; cf. § 128 of the Judicial 
Code. 36 Star. 1133 (1911), 28 U.S. C. $225 (1926). Cf. U. S. Const. AMEND. 
XI; Rose, FepERAL JuRIspIcTION (3d ed. 1926) § 184. 

17 See the classic definition by Marshall, C. J., in Weston v. City of Charleston, 
2 Pet. 449, 464 (U.S. 1829). 

18 Madisonville Traction Co. v. St. Bernard Mining Co., 196 U. S. 239 (1905) 
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In the single former attempt ?® to remove an arbitration proceeding, 
a federal district court remanded the cause on the ground that the 
requisite jurisdictional amount *° was not involved. The theory ad- 
vanced was that the arbitration agreement was one of convenience to 
which no pecuniary value could be attached.** But, although the matter 
in controversy must be capable of being valued in money,” it would 
seem that the amount involved may be taken as the damages which the 
plaintiff is in good faith seeking ** through the arbitrator’s award. For 
the court is obliged to affirm the award, unless the contestant proves one 
of the few statutory grounds for its rejection or modification.** 

Future judicial attention, however, will probably be directed to a con- 
sideration of the effect which the enforcement of state arbitration laws 
will have on the prescribed ambit of federal jurisdiction. It is funda- 
mental that the jurisdiction of the federal courts can neither be im- 
paired *° nor enlarged *° by state legislation. From this premise has 
been evolved the accepted corollary that while federal equity courts will 
enforce substantive rights created by state statutes,?* they will deny 
recognition to new remedies.”* Since state arbitration laws have been 
held to affect only the remedy for a preéxisting right,?® apparently 
specific performance of arbitration agreements would be denied.*° But, 
although federal equity courts need not conform to state practice, there 





(eminent domain) ; Road District v. St. Louis South Western Ry., 257 U. S. 547 
(1922) (benefit assessment). 

19 Jn re Red Cross Line, 277 Fed. 853 (S. D. N. Y. 1921). 

20 See 36 Start. 1094, § 24 (1911), 28 U.S.C. § 41 (1926). : 

21 The contention that the arbitration agreement is simply one of convenience 
seems unsound in view of the substantial remedy under the statutes. Furthermore, 
where the defendant has not waived his right to arbitrate, he may obtain a stay of 
an action brought in disregard of the arbitration agreement. See N. Y. ARBITRATION 
Law (192¢) § 5; N. J. Comp. Strat. (Cum. Supp. 1925) c. 9, § 25. 

22 Kurtz v. Moffitt, 115 U.S. 487 (1885). 

23 Dobie, Jurisdictional Amount in the United States District Courts (1925) 
38 Harv. L. Rev. 733; cf. 43 Stat. 883, § 4 (1925), 9 U.S. C. $4 (1926). 

24 See N. Y. ArsirraTIon Law (1920) § 8, incorporating N. Y. C. P. A. (1920) 
§§ 1456-58; N. J. Comp. Star. (Cum. Supp. 1925) c. 9, §§ 28-30. The American 
courts are not given the discretion left to the English judiciary by the English 
Arbitration Act. 52 & 53 Vict., c. 49 (1889). 

25 Mississippi Mills v. Cohn, 150 U.S. 202 (1893) (equity) ; Lupton’s Sons v. 
Auto Club, 225 U.S. 489 (1912) (law). 

26 Cates v. Allen, 149 U. S. 451 (1893); cf. Reynolds v. Crawfordsville Bank, 
112 U.S. 405 (1884). 

27 Louisville & Nashville R. R. v. Western Union Tel. Co., 234 U.S. 369 (1914); 
Pierce Petroleum Corp. v. Empire Gas & Fuel Co., 17 F.(2d) 758 (C. C. A. 5th, 
1927). But cf. Scott v. Neely, 140 U. S. 106 (1891). 

28 Pusey & Jones v. Hanssen, 261 U. S. 491 (1923); see Moschzisker, Equity 
Jurisdiction in the Federal Courts (1927) 75 U. or Pa. L. REv. 287, 300. 

29 Red Cross Line v. Atlantic Fruit Co., 264 U. S. 109 (1924); Atlantic Fruit 
Co. v. Red Cross Line, 5 F.(2d) 218 (C. C. A. 2d, 1924); Lappe v. Wilcox, 14 
F.(2d) 861 (N. D. N. Y. 1926); Berkowitz v. Arbib & Houlberg, 230 N. Y. 261, 
130 N. E. 288 (1921). 

80 The arbitration cases raise the problem of enlarging federal equity jurisdiction 
and impairing the jurisdiction at law. It would seem that if the plaintiff’s enforce- 
ment of the arbitration law is not considered an enlargement of equity jurisdiction, 
a defendant should be permitted to plead the state law as an equitable defense to 
an action at law brought in violation of the arbitration agreement. See 38 Star. 
956 (1915), 28 U.S. C. § 398 (1926). 
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is no inherent reason why they should not enforce new equitable 
remedies.* An analysis of the cases suggests that the discrimination 
rests, rather, on the strict line of demarcation between law and equity. 
The constitutional guarantee of a trial by jury in actions at law prevents 
a federal court from applying new equitable relief when a remedy at law 
is available.** And the Judicial Code precludes the institution of a suit 
in equity where the remedy at law is adequate.** Yet neither barrier 
attaches to the enforcement of state arbitration laws. By agreeing to 
arbitrate, the parties have waived a jury trial.** And it cannot be urged 
that the legal remedy for the breach of arbitration contracts is ade- 
quate.*® 

Moreover, the suggestion that state arbitration laws create substantive 
rights is not without force. Although both state and federal courts 
have adopted the view that these laws provide only a new procedure 
for enforcing an old right,** it seems that where pursuit of a new 
remedy may produce a result entirely different from that attainable 
through other remedies, a substantive remedial right, as well as a new 
adjective right, is created.** Arbitration and litigation are two methods 
of vindicating one contract right, but each is productive of a different 
result both as to liability and amount of damages. The arbitrators’ 
award may, and usually does, differ from a judgment at which a court 
would arrive independently.** 





31 Federal equity causes are expressly excluded from the operation of the Con- 
formity Act. 17 Stat. 255 (1872), 28 U.S. C. § 724 (1926). But since the adoption 
of the United States Arbitration Act, with the machinery provided for therein, it 
would seem that the federal equity courts are not unadapted to the enforcement of 
arbitration agreements. Under the “ remedy ” view there would seem to be no ob- 
jection to Congressional legislation or a Supreme Court equity rule extending 
specific performance to all arbitration agreements in the federal courts. 

82 U. S. Const. Art. VII; Scott v. Neely, 140 U. S. 106 (1891) ; Louisville & 
Nashville R. R. v. Western Union Tel. Co., 234 U.S. 369 (1913). 

83 36 SraT. 1163, § 267 (1911), 28 U.S. C. § 384 (1926). Whitehead v. Shattuck, 
138 U. S. 146 (1891); Lamson v. United States Mining Co., 207 U. S. 1 (1907). 
Inadequacy of the legal remedy in the federal court is the test. Risty v. Chicago, 
R. I. & Pac. Ry., 270 U. S. 378 (1926). 

84 Berkowitz v. Arbib & Houlberg, supra note 29. The constitutionality of the 
United States Arbitration Act on this point has not as yet been challenged. 

35 Only nominal damages are given in the federal court for the breach of a 
contract to arbitrate. Aktieselskabet K. F. K. v. Redieri Aktiebolaget Atlanten, 
250 Fed. 935 (C. C. A. 2d, 1918), aff'd, 252 U. S. 313 (1920). 

86 See cases cited note 29, supra; Cardozo, J., in Berkowitz v. Arbib & Houl- 
berg, supra note 29. Confusion arises from the fact that the arbitration contract 
itself creates a right to a particular remedy for breach of the main contract, which 
remedy, if pursued to judgment affirming the award, extinguishes rights on both 
contracts. But it is clear that by making the contract for the particular remedy 
specifically enforceable, arbitration statutes convert a hitherto inefficacious remedial 
right into an effective substitute for the ordinary remedial rights of the forum. An 
interesting problem in conflict of laws would be presented if a court of state A were 
asked to give specific performance of an arbitration contract made irrevocable by 
law of state B. See Heilman, Arbitration Agreements and the Conflict of Laws 
(1929) 38 YALE L. J. 617. 

87 See Note (1923) 33 YALE L. J.-193; Note (1929) 29 Cor. L. Rev. 195, 197. 
The creation of every new remedy means at least the creation of new procedural 
rights, which may in turn work a change in substantive rights. 

88 Rules of law and evidence are not binding on arbitrators. See cases cited in 
Popkin, Judicial Construction of the New York Arbitration Law (1926) 11 Corn. 
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Federal courts are properly reluctant to act when causes which should 
be determined by state courts under state law are brought to them under 
the diversity of citizenship clause.*® But that objection applies to the 
entire category of such jurisdiction of the federal courts.*° State arbitra- 
tion laws should not be singled out to receive the impact of a rebounding 
policy if all the elements of federal jurisdiction are present. 





CuMULATION OF DiIvIDENDS ON NOoN-CUMULATIVE PREFERRED 
Stock. — In the absence of express provisions * determining the rights 
of stockholders, descriptive terms attached to the shares held by them 
mean little. “ Preferred ” and “ non-cumulative ” are not words of art.” 
Nevertheless, certain principles may ordinarily be considered settled.* 
Holders of preferred stock can enjoin the payment of dividends on 
common stock for any year for which full preferred stock dividends are 
not distributed.* But if no profits are earned in a given year, no divi- 
dends can be declared for that year on any preferred stock, even out of 
profits of subsequent years, unless such stock is cumulative.* A difficult 


2 


L. Q. 329, 342, to the effect that the court will not review findings of fact and 
conclusions of law. Furthermore, the consistent agitation of business associations 
for arbitration laws indicates that different results are anticipated. See Brief filed 
by Messrs. J. H. Cohen and K. Dayton, counsel for N. Y. Chamber of Commerce and 
American Arbitration Association, as amici curiae in Marchant v. Mead-Morrison 
Mfg. Co., supra note 1, at 11-20; cf. Isaacs, Two Views of Commercial Arbitration 
(1927) 40 Harv. L. REv. 929. 

39 On the other hand, it is desirable to prevent resort to the federal courts as a 
means of evading the arbitration agreement and state law. Possibly, an arbitrary 
compromise may be made: the federal court will not enforce the arbitration contract, 
but will recognize the state law to the extent of granting a stay of proceedings 
brought in violation of the agreement. This result would seem to follow if arbitra- 
tion be interpreted as a condition precedent to the creation of any cause of action. 
Cf. Scott v. Avery, 5 H. L. Cas. 811 (1856). But cf. Tatsuuma K. K. Kaisha v. 
Prescott, 4 F.(2d) 670 (C. C. A. oth, 1925). 

40 See Frankfurter, Distribution of Judicial Power Between United States and 
State Courts (1928) 13 Corn. L. Q. 499, 520. 





1 The rights of shareholders are ordinarily determined by their contract, em- 
bodied in articles of association, stock certificates, statutes, and the like. Con- 
tinental Ins. Co. v. Minneapolis, etc. Ry., 290 Fed. 87 (C. C. A. 8th, 1923), cer- 
tiorari denied, 263 U.S. 703 (1923); Stone v. United States Envelope Co., 119 Me. 
394, 111 Atl. 536 (1920). 

2 See Collins v. Portland Elec. Power Co., 12 F.(2d) 671, 673 (C. C. A. gth, 
1926) ; Elkins v. Camden & Atl. R. R., 36 N. J. Eq. 233, 236 (1882). 

3 Preferred stock is said to be cumulative in the absence of provisions to the 
contrary. See Coox, PrincriPLes or CorporATIon Law (1925) 49. But see Collins 
v. Portland Elec. Power Co., supra note 2, at 673. 

# Elkins v. Camden & Atl. R. R., supra note 2. Compare, as to estoppel, Con- 
tinental Ins. Co. v. Minneapolis, etc. Ry., supra note 1; Star Pub. Co. v. Ball, 192 
Ind. 158, 134 N. E. 285 (1922). 

5 Collins v. Portland Elec. Power Co.; Elkins v. Camden & Atl. R. R., both 
supra note 2. But a declaration of a preferred stock dividend for a certain period 
out of a reserve fund obtained by scaling down preferred stock dividends in prior 
years was upheld in Bassett v. United States Cast Iron, etc. Co., 75 N. J. Eq. 
539, 73 Atl. 514 (1909). 

6 West Chester & Phila. R. R. v. Jackson, 77 Pa. 321 (1875) ; see Day v. United 
States Cast Iron, etc. Co., 96 N. J. Eq. 736, 740, 126 Atl. 302, 304 (1924) ; cf. Lock- 
wood v. General Abrasive Co., 210 App. Div. 141, 205 N. Y. Supp. 511 (1924), 
aff'd, 240 N. Y. 592, 148 N. E. 719 (1925). 
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problem arises, however, when an attempt is made to define the exact 
scope of the term “ non-cumulative.” 

It has frequently been said that the preference of non-cumulative 
stock is limited to a full declaration of dividends for each year for which 
common stock dividends are paid. Accordingly, if non-cumulative divi- 
dends are once passed, they are lost forever.’ If this be the general 
understanding, it would seem proper to regard it as incorporated by 
usage into the contract. From a strictly contractual point of view, the 
preferred stockholders could not then complain if the reinvestment of 
all earnings made their preference illusory. But whether such an under- 
standing exists may well be questioned. Certainly the ordinary investor 
who purchases such stock does not assent to a power in the directors 
which is likely to be used to benefit another class of stockholders at his 
expense.® And a recent federal decision ® adds weight to the view, 
already advanced,” that the withholding of earnings which might have 
been used for preferred stock dividends creates a credit, for each year 
earned, in favor of the preferred stock, equal to the amount of the prefer- 
ence, and that no dividends can be paid on junior issues until the amount 
of this accumulated credit has been paid to the holders of the preferred 
stock. The distinction between cumulative and non-cumulative pre- 
ferred stock then comes to this: while the former is entitled to arrearages 
even for years in which nothing is earned, the latter is entitled to divi- 
dends for all years in which profits are shown, and only for those.** 
Non-cumulative stock thus becomes semi-cumulative. 





7 See Hazeltine v. Belfast & M. L. R. R., 79 Me. 411, 420, 10 Atl. 328, 332 
(1887) ; Norwich Water Co. v. Southern Ry., 11 Va. L. Rec. (N. S.) 203, 210, 212 
(City Ct. Richmond, Va. 1925); Bertie, Stupres In THE LAw OF CORPORATION 
FINANCE (1928) c. 5. 

8 Since there are different classes of stockholders with conflicting interests, it is 
here virtually impossible to treat the corporation as a unit. Cf. Note (1925) 34 
YALE L. J. 657, 665. In any event, preferred stockholders would probably be pro- 
tected where the directors acted fraudulently or arbitrarily. ' 

® Barclay v. Wabash Ry., 30 F.(2d) 260 (C. C. A. 2d, 1929), rev’g 23 F.(2d) 
691 (S. D. N. Y. 1928), certiorari granted, U. S. Sup. Ct., March 11, 1929. For 
about ten years after its reorganization, the Wabash Railway did not declare full 
dividends on its profit-sharing, non-cumulative preferred class A stock, but used 
earnings which might have been applied thereto for fixed improvements and addi- 
tional working capital. The good faith of this conduct was not questioned. Sub- 
sequently the company began declaring full dividends on the preferred stock, as 
well as dividends on junior issues. The holders of preferred class A stock sought to 
enjoin payment of dividends on the latter until they should be paid the full amount 
of earnings in past years, not in excess of their preference. The district court dis- 
missed the bill, but judgment was reversed in the circuit court of appeals. 

10 See BERLE, loc. cit. supra note 7; Notes (1927) 27 Cov. L. Rev. 53; (1926) 
74 U. or Pa. L. Rev. 605; (1925) 34 YALE L. J. 657. See also Dewmnc, FINANCIAL 
Poticy OF CORPORATIONS (1926 ed.) c. 3. 

11 Accord: Collins v. Portland Elec. Power Co., supra note 2; Day v. United 
States Cast Iron, etc. Co., 95 N. J. Eq. 389, 123 Atl. 546 (1924), aff'd by an equally 
divided court, 96 N. J. Eq. 736, 126 Atl. 302 (1924). Contra: Norwich Water Co. 
v. Southern Ry., supra note 7, semble. Since cases on this topic turn largely on the 
language of specific provisions, few decisions can be squarely cited for general 
propositions. Thus the Day case was decided chiefly on the construction of the 
applicable statute. N. J. Comp. Stat. (1910) 1608. 

12 Provisions were construed to entitle non-cumulative preferred stockholders 
to dividends when and if earned in: Burk v. Ottawa Gas & Elec. Co., 87 Kan. 6, 
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This interpretation is known as the dividend credit theory.1* Equi- 
table considerations require that preferred stock earnings, namely, 
earnings which might have been paid to preferred stockholders but 
which were withheld for reserve, reinvestment, or other purposes, should 
never be paid to common stockholders, either as dividends or on 
liquidation.* And if the directors subsequently decide that these with- 
held earnings are no longer needed, they should be able to declare them 
as preferred stock dividends for years in which they were held back.*® 
To make the preferred shareholders wait until dissolution will often 
deprive them of their credit, since assets on liquidation are notoriously 
scant.*® 

But if preferred stock earnings belong only to the preferred stock, 
they should not be withheld unless such action will benefit its holders. 
Where the stock is non-participating as to surplus profits*” and the 
earning of future preferred stock dividends is reasonably certain,"* 





123 Pac. 857 (1912); Wood v. Lary, 47 Hun sso (N. Y. 1888), appeal dismissed, 
124N. Y. 83, 26 N. E. 338 (1891) ; Belfast & M. L. R. R. v. City of Belfast, 77 Me. 
445, 1 Atl. 362 (1885). But cf. New York, etc. R. R. v. Nickals, 119 U. S. 296 
(1886). The certificate of incorporation in the instant case might well have been 
construed similarly. 

13 This theory avoids the great difficulties of proving a fraudulent withholding 
of dividends upon which the stockholders would otherwise have to rely; but the 
question of earnings is extremely intricate, even if maintenance and depreciation 
accounts are not padded. No attempt is made here to differentiate between 
“ profits,” “ net earnings,” and the like. These terms will be used interchangeably 
to mean funds available for dividends. 

Moreover, in these cases, it should be open to proof that reinvestment without 
the establishment of a dividend credit was contemplated by the parties. 

14 Even if preferred stock shares in all assets on dissolution, it would otherwise 
share its withheld earnings with common stock. By parity of reasoning a similar 
dividend credit should be set up for common stock earnings. 

15 Collins v. Portland Elec. Power Co., supra note 2; Moran v. United States 
Cast Iron, etc. Co., 95 N. J. Eq. 389, 123 Atl. 546 (1924), aff'd, 96 N. J. Eq. 698, 126 
Atl. 329 (1924). 

16 Qn liquidation, preferred stock is in but slightly better position than common. 
See DEWING, op. cit. supra note 10, at 48, 50, 59 et seq., 1198 et seg.; Notes (1920) 
6 Corn. L. Q. 103; (1925) 11 id. 78. In the absence of a contrary provision, pre- 
ferred stock is not preferred as to capital, but is treated like ordinary stock on 
dissolution. Continental Ins. Co. v. Reading Co., 259 U. S. 156 (1922); In re 
Mme. Tussaud & Sons, Ltd., [1927] 1 Ch. 657; cf. Lloyd v. Pennsylvania Elec. 
Vehicle Co., 75 N. J. Eq. 263, 72 Atl. 16 (1909). But a capital preference is usually 
given. DEwING, op. cit. supra note 10, at 47. 

17 One line of cases holds that preferred stock is like common stock, except so 

far as it is expressly qualified or given extra rights. Therefore, in the absence of pro- 
visions for participation, it shares in surplus profits. Englander v. Osborne, 261 Pa. 
366, 104 Atl. 614 (1918) ; cf. Scott v. Baltimore & Ohio R. R., 93 Md. 475, 49 Atl. 
327 (1901); In re Fraser & Chalmers, Ltd., [1919] 2 Ch. 114. The cases contra go 
on the ground that the expression of certain rights excludes all others, and that par- 
ticipation is given up in return for the dividend preference. Niles v. Ludlow Valve 
Mfg. Co., 202 Fed. 141 (C. C. A. 2d, 1913) ; Stone v. United States Envelope Co., 
supra note 1. The latter view seems more in accord with business usage. See 
Thompson, Respective Rights of Preferred and Common Shareholders in Surplus 
Profits (1921) 19 Micu. L. Rev. 463; BERte, op. cit. supra note 7, c. 6; Notes 
(1926) 11 Corn. L. Q. 234; (1925) 20 Inx. L. Rev. 288. 
_ 18 The presence of an equal or greater amount of common stock will often 
insure this; but common stock may be watered, and the history of preferred stock 
shows that it is generally a poor investment. See Dewine, of. cit. supra note 10, 
at 44, 1198 et seq. 
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reinvestment will enure chiefly to the common stock.'® Logically then, 
whenever such circumstances appear, preferred stockholders should be 
able to compel the-declaration of dividends.”® But this would require 
the courts to review in detail the financial programs of corporations," and 
to substitute their judgment for that of the directors. Moreover, pre- 
ferred stock is not infrequently made non-cumulative in order that a 
company with a small initial capital may become stabilized; and the 
duties of a corporation to the public, particularly in the case of a public 
utility, will often require reinvestment. In such circumstances a strict 
application of the dividend credit theory would postpone unduly the 
payment of common stock dividends,?* and would make the preferred 
stock credit a virtual charge on future earnings, regardless of their 
source.” Furthermore, when as in the instant case the preferred stock 
is profit sharing, a substantial possibility exists that the holders will 
recoup their withheld dividends; thus there would not seem to be suffi- 
cient unfairness present to induce the court to interfere in the internal 
management of the corporation.** 

But if the stock is non-participating, or if it is felt that participation 
is inadequate because reinvestment would redound almost solely to the 
benefit of the common stock, a formula is desirable which recognizes, 
not only that preferred stock earnings belong to preferred stockholders, 
‘but also that the directors should determine questions of reserve and 
reinvestment. Before dissolution, therefore, payment of the dividend 
credit should not be compelled or made a condition precedent to divi- 
dends on junior issues. Still the risk of dissipation of the credit before 


distribution merits compensation. The desired result might be accom- 
plished by securing to the preferred stockholders the profits from the use 
of their dividend credit.2> Although an exact computation would not be 
practicable, a fair approximation might be obtained by adding the pre- 
ferred stock credit to the par value of the stock for purposes of dividend 
calculation.*® And when applied to participating preferred stock, this 





19 The dividend credit should be reflected in the market value of the preferred 
stock, but probably not proportionately. 

20 This, of course, seems to be as broad an interpretation of the contract as does 
the theory that passed dividends are lost. Cf. Burk v. Ottawa Gas & Elec. Co., supra 
note 12. 

21 Distinguish the ordinary case of arbitrary withholding. E.g., Dodge v. Ford 
Motor Co., 204 Mich. 459, 170 N. W. 668 (1919). 22 See note 27, infra. 

23 Under the holding in the principal case, the preferred stockholders may be 
paid their dividend credit, at least in part, out of earnings derived from its use. 
Compare Wood v. Lary, supra note 12, where the dividend credit was paid in 
bonds. 

24 Accordingly, in the absence of contrary provisions, preferred stock might 
well be deemed participating; further judicial intervention would then ordinarily 
be unnecessary. 

25 Partus sequitur ventrem: if withheld earnings belong to preferred stock- 
holders, it seems only proper that profits therefrom should go to them. 

26 A similar credit should be added to the par value of common stock. But cf. 
Englander v. Osborne, supra note 17. This would be unnecessary unless the pre- 
ferred stock is participating. The original selling price of non-par value stock 
might perhaps be treated as its value for these purposes. 

Where the withheld earnings are not used productively, but merely to provide 
for emergencies, guere whether they should be added to the par value of the stock. 
Similarly, deficits might be withdrawn from the dividend credit. 
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method would prevent the sharing by such stock of earnings attributable 
to the reinvestment of common stock earnings.” 

Although the court might well have refused relief ** in the instant case, 
it desired to lay down a rule of broad scope which would remove tempta- 
tion from directors. The rule it enunciated has the merit of simplicity, 
provided earnings can be ascertained, but its application here represents 
an undue solicitude for preferred stockholders, 





STATUS OF FILIPINOS FOR PURPOSES OF IMMIGRATION AND NAT- 
URALIZATION. — The relations of the United States to its territories * 
have been based on practical necessities ? rather than on constitutional 
theory; the latter with its concomitant rationalization has developed 
only after the event. It is, therefore, with the asymmetrical results of 
patchwork pragmatism that one must deal in considering the legal rela- 
tions of the United States and the Philippine Islands.* 

By the Treaty of Paris * under which the archipelago was ceded to the 
United States, the civil and political status of the inhabitants was to be 
determined by Congress.® Certain incidents of their status, however, 
were changed by the cession itself; the Philippines were no longer a for- 
eign country within the meaning of the tariff laws,® and Filipinos ceased 





27 It likewise would prevent undue postponement of common stock divi- 
dends. Suppose full dividends had been withheld from the preferred stock in the 
principal case for ten years. Under the decision, fifty per cent would have to be paid 
for the past years before a common stock dividend could be declared. Under the 
suggested compounding, only two and one-half per cent would have to be paid for 
those years. Of course, one payment of fifty per cent would wipe out the dividend 
credit, whereas the payment of two and one-half per cent extra would continue as 
long as earned. 

28 The preferred stockholders were preferred and made participating both as 
to dividends and capital. They also had a voting majority. The preferred stock 
in the United States Cast Iron Pipe & Foundry Company and in the Portland 
Electric Power Company was non-participating. See cases cited, supra note 11. 
This was also true of the stock in the Southern Railway. Lyman v. Southern Ry., 
149 Va. 274, 141 S. E. 240 (1928). 


1 Various bases have been suggested for the power to acquire territory. See 
U.S. Const. Art. IV, §3; 1 Von Horst, Constirutionat History oF THE UNITED 
States (1889) 188-92; WitLoucHBy, THE AMERICAN CONSTITUTIONAL SYSTEM! 
(1904) 190-97. The flexibility in treatment of territories erected upon these foun- 
dations is illustrated by the variety of ways in which the United States holds pos- 
sessions. See MALcoLM, PHitipprIne ConsTITUTIONAL Law (2d ed. 1926) § 60. 

2 See Palfrey, The Growth of the Idea of Annexation, and Its Bearing Upon 
Constitutional Law (1900) 13 Harv. L. Rev. 371; Watson, Acquisition and Govern- 
ment of National Domain (1907) 41 Am. L. REv. 239. 

8 MALCOLM, op. cit. supra note 1, is the best work on Philippine relations as 
a whole. 

4 Declared in force April 11, 1899, 30 STAT. 1754. 

5 Art. IX, 30 Stat. 1759 (1899). 

6 This question was first decided for Porto Rico, which was ceded in the same 
treaty. DeLima v. Bidwell, 182 U.S. 1 (1901). The decision was soon applied to 
the Philippines. Fourteen Diamond Rings v. United States, 183 U. S. 176 (1901) ; 
see Lincoln v. United States, 197 U. S. 419, 428 (1905). 
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to be aliens.’ In the first organic act * for the government of the new 
territory, Congress provided that 41l inhabitants who had been Spanish 
subjects should be citizens of the Philippine Islands,® but Filipinos were 
not made citizens of the United States, either by the cession *° or by any 
subsequent act of Congress.‘ The possibilities of citizenship through 
naturalization remained, but since the naturalization laws applied only 
to aliens,’* statutory sanction ** became necessary for the admission to 
citizenship of those subject to the permanent jurisdiction of the United 
States. Conflicting decisions were rendered as to whether the naturaliza- 
tion requirement that the applicant be a “ free white person ” ** applied 
to this new legislation.° The purpose of Congress ** seems to have been 
to place the Filipinos on a par with aliens, without considering the effect 
of such general restrictions. But the ambiguity of its enactment neces- 
sitated judicial determination, in the light of general rules of construc- 
tion for successive statutes, of the motivating legislative policy. Since 
repeals by implication are not favored, the dictum of the Supreme Court 
in Toyota v. United States," declaring the limitation applicable, would 
seem to rest upon a sound statutory construction. Native Filipinos not 





7 Cf. Gonzales v. Williams, 192 U.S. 1 (1904) ; see Coudert, Our New Peoples: 
Citizens, Subjects, Nationals or Aliens (1903) 3 Cot. L. Rev. 13. It has been 
assumed in subsequent opinions that Filipinos are not aliens. See Fourteen 
Diamond Rings yv. United States, 183 U. S. 176, 179 (1901) ; Roa v. Collector of 
Customs, 23 P. I. 315, 336 (1912). 

8 32 Strat. 691-92 (1902). 

® The exact limits of the class of persons entitled to this position was left some- 
what vague. The treaty, the acts of Congress, and the general rules usually applied 
to determine United States citizenship, govern. Munoz v. Collector of Customs, 
20 P. I. 494 (1911) (birth in Islands); Roa v. Collector of Customs, 23 P. I. 315 
(1912) (applying American rule of jus soli); Go Julian v. Government of the 
Philippine Islands, 45 P. I. 289 (1923) (latent right to Philippine citizenship) ; cf. 
United States v. Wong Kim Ark, 169 U. S. 649 (1898) ; United States v. Go-Siaco, 
12 P. I. 490 (1909); Lorenzo v. McCoy, 15 P. I. 559 (1910); United States v. 
Lim Bin, 36 P. I. 924 (1917). 

10 People ex rel. Juarbe v. Board of Inspectors, 32 Misc. 584, 67 N. Y. Supp. 
236 (1900) ; 23 Op. Att’y GEN. (1901) 370; see Note (1904) 17 Harv. L. Rev. 412. 
This has been assumed as true in Supreme Court cases. Dorr v. United States, 
195 U.S. 138 (1904) (holding no right to trial by jury). 

11 Porto Ricans, Hawaiians, and residents of the Virgin Islands have been 
granted United States citizenship. 39 Stat. 953 (1917), 8 U. S. C. $5 (1926); 
31 STAT. 141 (1900), 8 U.S. C. $4 (1926) ; 44 Strat. 1235 (1927), 8 U.S. C. (Supp. 
1928) §§ sb-—sc. 

12 76 Stat. 256 (1870), 18 Stat. 318 (1875), 8 U.S. C. § 359 (1926). 

13 Act of June 29, 1906, § 30; 34 Stat. 606, 8 U.S. C. § 360 (1926). 

14 See note 12, supra. 

15 The following decisions denied naturalization: In re Alverto, 198 Fed. 688 
(E. D. Pa. 1912); In re Lampitoe, 232 Fed. 382 (S. D. N. Y. 1916); Matter of 
Alfred Ocampo, 4 U. S. Dist. Ct. Hawaii 770 (1916); In re Rallos, 241 Fed. 686 
(E. D. N. Y. 1917) ; United States v. Javier, 22 F.(2d) 879 (Ct. of App. D. C. 
1927). The following allowed naturalization: In re Giralde, 226 Fed. 826 (D. Md. 
1915) ; In re Monico Lopez, Naval Digest 1916, 207 (Sup. Ct. D. C. 1915) ; Matter 
of Marcos Solis, 4 U. S. Dist. Ct. Hawaii 686 (1916); In re Bautista, 245 Fed. 765 
(N. D. Cal. 1917) ; see In re Mallari, 239 Fed. 416 (D. Mass. 1916); 27 Op. Att’y 
GEN. (1908) 12. 

16 The discussion of the bill does not leave the intention very clear. See 40 
Conc. REC. 9359, 9360, 9381, 9407, 9505, 9576, 9680, 9691, 9777, 9807 (1906). 

17 268 U.S. 402, 410-12 (1925); see Tako Ozawa v. United States, 260 U. S. 
178, 195 (1922). The only subsequent case found denied naturalization and con- 
sidered the expression of the Supreme Court as conclusive. United States v. Javier, 
22 F.(2d) 879 (Ct. of App. D. C. 1927). 
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being white,’* they can at present become citizens‘ only in the special 
case provided for ex-service men.”° Whether it is desirable for the 
United States to retain sovereignty over a people to whom it denies the 
opportunity of citizenship may well be questioned. 

The courts have also decided that residence in the Philippines is not 
residence in the United States within the meaning of the naturalization 
statutes.** In an international sense ** and in treaties, the term United 
States does include the Philippine Islands, and Filipinos in foreign coun- 
tries are entitled to the rights and privileges of American nationals.?* 
But the Constitution does not extend to the Islands ex proprio vigore,”* 
and United States when used therein does not include the unincorpo- 
rated *° territory of the Philippines. And since by statute 7° no Con- 
gressional legislation applies to the Philippine Islands unless express 
provision is made to that effect, it has become a rule of consiruction to 
deem the Islands not included in the general term United States.?’ 
However, where justice clearly demands it, exceptions are made to fill 
the gaps in legislation for these possessions.2* These statutory standards 
support the judicial determination concerning residence. The Islands 
should not be considered a part of the United States for residence re- 





18 All the cases cited supra note 15 agree on this point. 

19 Birth in the United States of course confers citizenship. United States v. 
Wong Kim Ark, 169 U.S. 649 (1898). While it has never been decided, birth in the 
Philippine Islands after the annexation probably does not confer citizenship under 
the Fourteenth Amendment as birth in the United States. Cf. note 24, infra. The 
point was not raised in Go Julian v. Government of the Philippine Islands, supra 
note 9, though the petitioner was born in the Philippines after the Treaty of Paris.. 

20 4o Stat. 542 (1918), 8 U. S. C. § 389 (1926) ; cf. McDonald v. United States, 
49 Sup. Ct. 218 (U.S. 1929) ; (1928) 41 Harv. L. REv. 662, 

21 United States v. Kummer, 300 Fed. 106 (E. D. N. Y. 1924) ; In re Schradieck, 
29 F.(2d) 24 (C. C. A. 2d, 1928) ; see 5 Op. Atr’y Gen. P. I. (1910) 622; cf. Matter 
of Bosque, 1 P. I. 88 (1902), aff'd, 209 U.S. 91 (1908). Contra: 27 Op. Atr’y GEN. 
(1908) 12; see 29 Op. Att’y GEN. (1912) 521. 

22 Faber v. United States, 221 U.S. 649 (1911) ; United States v. Bull, 15 P. I. 
7 (1910). Matcoim, op. cit. supra note 1, § 72, discusses whether treaties of the 
United States are in force in the Philippines, citing authorities in the affirmative. 

23 32 Op. Att’y GEN. (1920) 258; see 3 Op. Atr’y Gen. P. I. (1906) 292, 300; 
5 Op. Att’y Gen. P. I. (1909) 144, 153; 24 Op. Atr’y Gen. (1902) 40; 3 Moore, 
INTERNATIONAL Law DicEst (1906) § 379. But cf. 23 Op. Att’y GEN. (1901) 400. 

24 Downes v. Bidwell, 182 U. S. 244 (1901) ; cf. Hawaii v. Mankichi, 190 U. S. 
197 (1903). The Thirteenth and Eighteenth Amendments expressly include territory 
subject to the jurisdiction of the United States, and it has been suggested that they 
are in force in the Philippines. MAatcotM, op. cit. supra note 1, § 71; 32 Op. Atr’y 
Gen. (1920) 258; see Cunard S. S. Co. v. Mellon, 262 U.S. 100, 122, 127-29 (1923) ; 
cf. 32 Op. Art’y Gen. (1921) 422. No enforcement of the latter has been attempted 
and the Volstead Act apparently does not apply, unless extended by 42 Strat. 223 
(1921), 27 U.S.C. § 2 (1926). See note 27, infra. Certain “applicable ” provisions 
of the Constitution defining inherent rights of all people may be in force. Downes 
v. Bidwell, supra, at 282. 

25 Balzac v. People, 258 U.S. 298 (1922), indicates that Congress must expressly 
declare the Islands incorporated to accomplish this result. But the term “ terri- 
tories ” includes the Islands. 34 Op. Atr’y GEN. (1925) 460, 465; see Smith, The 
ee of Congress to Grant the Philippines Sovereign Independence (1924) 19 ILL. 

. Rev. 339. 

26 32 Stat. 691 (1902); 39 Stat. 547 (1916), 48 U. S. C. $ 1003 (1926). 

27 23 Op. Att’y GEN. (1902) 634; 25 Op. Att’y GEN. (1903) 25; 25 Op. Art’y 
Gen. (1904) 179; 25 Op. Atr’y GEN. (1904) 127. 

28 People ex rel. Kopel v. Bingham, 211 U. S. 468 (1909); Tan Te v. Bell, 
27 P. I. 354 (1914). 
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quired for naturalization. And this conclusion is reinforced by subse- 
quent legislation which expressly included Porto Rico *® and the Virgin 
Islands *° for this purpose, and which stated an exceptional circumstance 
in which residence in the Philippines would meet the requirement.** 

The judicial recognition that the inhabitants of the Philippines were 
not aliens was followed by a statute ** declaring immigration laws inap- 
plicable to persons subject to the permanent jurisdiction of the United 
States. Nevertheless, the policy of excluding Chinese was felt to be so 
strong that a Chinese citizen of the Islands was denied admission.** Re- 
cently there has been introduced in the House a bill ** designed to ex- 
clude from the United States Filipinos who are ineligible for citizenship. 
If this treatment be extended to all native Filipinos, there will be a large 
class of persons who are nationals ** of the United States, subject to its 
jurisdiction and entitled to the same protection as United States citizens 
in foreign countries,** who not only may not become citizens *’ but are 
excluded from the mainland of the sovereign state.** 

The policy underlying this trend of thought with its resultant anom- 
alies is desirable only if the United States contemplates a complete sever- 
ance *® from the Philippines in the near future. For if independence is 
to be granted, there would seem to be no reason to adopt a course tend- 
ing to make the Islands an integral part of the United States,*° since 
to do so would make separation more difficult when the time for it shall 
come. And independence is apparently more prized by the Filipinos 
than is American citizenship.** 


29 39 Stat. 965 (1917), 8 U. S. C. $358 (1926). 

80 44 Stat. 1235 (1927), 8 U.S. C. (Supp. 1928) §358a. %1 Supra note 20. 

82 39 Srat. 874, 897 (1917), 8 U. S. C. $173 (1926). 

33 Palo v. Weedin, 8 F.(2d) 607 (C. C. A. oth, 1925). 39 Stat. 890, 897 (1917), 
8 U. S. C. § 178 (1926), provided that Chinese exclusion laws should remain in 
force for aliens coming from island possessions. 

84 H. R. 16392, introduced on Jan. 18, 1929, by Johnson (Rep. Wash.). See 
U.S. Daily, Jan. 19, 1929, at 2831. 

85 This is the term suggested by Coudert, supra note 7. 

86 Filipinos travel under United States passports issued by the Governor General. 
3 Moor, op. cit. supra note 23, § 496; MALcoLM, op. cit. supra note 1, § 97. 

87 Indeed, it has been suggested that Filipinos cannot sue in federal courts. 
Coupert, CERTAINTY AND JUSTICE (1914) 252. Matcorm, THE GOVERNMENT OF 
THE PuHiipPine Is“anps (1916) § 123, takes the opposite view. The practice of 
allowing suit in the district court of Porto Rico by natives would indicate the 
probability that the right exists. Gonzalez y Gonzalez v. Isaquirre, 6 P. R. Fed. 
222 (1913). But cf. Labarde v. Labarde, 2 P. R. Fed. 493 (1907). 

88 The proposed increase in the special tariff on Philippine products indicates 
the same tendency to consider the Islands as not a part of the United States. See 
U.S. Daily, Feb. 26, 1929, at 3169. 

89 There can be little doubt that the United States may deal with the Islands as 
it sees fit. Matcoxtm, op. cit. supra note 1, § 58; Ventenilla, The Power of the 
United States to Alienate Federal Territory: With Special Reference to the Philip- 
pines (1926) 12 VA. L. Rev. 607. Yet the power of Congress to alienate the terri- 
tory has been denied. Smith, supra note 25; Williams, Js Congress Empowered to 
Alienate Sovereignty of the United States? (1925) 12 Va. L. Rev. 1. 

40 The conclusion that the question of status is a political one has been often 
suggested. See Wilfley, The Legal Status of the Philippines as Fixed by the Recent 
Decision of the Supreme Court in the Jury Trial Cases (1905) 14 YALE L. J. 266; 
Note (1900) 13 Harv. L. Rev. 4or. 

41 See Filipino Appeal for Freedom, H. R. Doc. No. 511, 67th Cong., 4th Sess, 
Ser. No. 8215 (1923). 
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THE BENEFICIARY OF A NON-CHARITABLE Trust. — In considering 
who may be the beneficiary * of a non-charitable trust, short shrift may 
be made of the convenient phrase that the beneficiary of a trust must be 
“ definite and ascertained.” ? It is never questioned that the require- 
ment of definiteness * is satisfied where the cestui que trust is presently 
ascertained; but this is not essential. If the cestui que trust, though in 
fact unascertained, is presently ascertainable from given data, that 
suffices.* Indeed, courts have upheld present trusts for unascertained 
persons, provided sufficient information is given to enable the intended 
beneficiaries to be ascertained in the future.’ But since the equitable 
interest created in these latter cases is contingent, the rule against re- 
moteness would require that it be possible to ascertain the beneficiaries 
within the prescribed period.® 

Where there is no objection on the score of definiteness, the person 
designated is a competent beneficiary to the extent that he is permitted to 
take and hold legal estates in the same trust res.7 Thus, at common law 
a valid trust might be created in favor of an alien,® but if the trusi res 
were realty, the alien’s interest was subject to forfeiture to the crown.° 





1 No attempt is made in this Note to consider the validity of non-charitable 
trusts which do not purport to be created for any beneficiary at all. On the gen- 
eral problem of these “ honorary” or “ purpose” trusts, see authorities cited infra 
note 30. 

2 See Bocert, Trusts (1921) 152; Thomas v. Clay, 187 N. C. 778, 783, 122 
_ S. E. 852, 854 (1924) ; Union Trust Co. v. McCaughn, 24 F.(2d) 459, 461 (E. D. 
Pa. 1927). 

3 In a number of states the requirement of definiteness has statutory sanction. 
Minn. Stat. (Mason, 1927) c. 60, § 8090(6) ; Wis. Stat. (1927) § 231.11(5). For 
interpretation of such statutes in the present connection, see German Land Ass’n 
v. Scholler, 10 Minn. 331 (1865) ; Mattson v. United States Ensilage Harvester Co., 
171 Minn. 237, 213 N. W. 893 (1927); Union Trust & Sav. Bank v. Ishkanian, 45 
Cal. App. 347, 187 Pac. 757 (1919). 

4 Stubbs v. Sargon, 2 Keen 255 (1837) (trust for testator’s partners at death) ; 
Stout v. Hosmer, 123 Kan. 697, 257 Pac. 223 (1927) (testamentary trust for those 
who may “ take care of me during remaining years of my life”) ; Lear v. Manser, 
114 Me. 342, 96 Atl. 240 (1916) (trust for such persons as have cared for testator 
in his last illness) ; Geddes v. Congdon, 159 N. E. 915 (Mass. 1928); Woods v. 
Woods, 141 Atl. 567 (N. J. 1928) ; Sydnor v. Palmer, 29 Wis. 226 (1871). To these 
should be added cases cited infra notes 16, 19. Cf. Clark v. Campbell, 82 N. H. 
281, 133 Atl. 166 (1926) (trust for testator’s friends held bad because unascertain- 
able). See a useful annotation in (1919) 3 A. L. R. 297; cf. (1925) 38 A. L. R. 


75. 

5 Siter v. Hall, 220 Ky. 43, 2904 S. W. 767 (1927) (trust for whoever shall be 
the beneficiary of a policy); Hecla Consol. Gold Min. Co. v. O’Neill, 19 N. Y. 
Supp. 592 (1892), aff'd, 148 N. Y. 724, 42 N. E. 723 (1895) (trust for a corporation 
to be formed); Mattson v. United States Ensilage Harvester Co., supra note 3 
(trust for those who furnished aid to X and who will file a certificate) ; Folk v. 
Hughes, roo S. C. 220, 84 S. E. 713 (1915) (trust for unborn child); Phinizy v. 
Weatherly, 164 Ga. 71, 137 S. E. 782 (1927); Harding v. Glyn, 1 Atk. 469 (1739); 
Salusbury v. Denton, 3 K. & J. 529 (1857). 

6 Gray, Rute Acarnst Perpeturties (3d ed. 1915) § 411. 

7 y Perry, Trusts (6th ed. 1911) 47; CLARK, Principtes or Eourty (1924) 
357; see cases cited infra notes 8—11. 

8 Dumoncel v. Dumoncel, 13 Ir. Eq. 92 (1848); Master v. De Croismar, 11 
Beav. 184 (1848); Godfrey v. Dixon, Gobd. 275 (1618). 

® Barrow v. Wadkin, 24 Beav. 1 (1857). But if the trust was to sell land and 
hold the proceeds for the alien, it was considered as a trust of personalty and no 
seizure occurred. Du Hourmelin v. Sheldon, 1 Beav. 79 (1837). In numerous 
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A corporation is a competent beneficiary,’° but subject, in equity, to 
whatever disabilities it may be under in owning property at law.‘ The 
state +? or the Crown,"* being under no disabilities, are unqualifiedly 
proper cestuis que trust. The principal exception to the maxim “ equity 
follows the law ” exists in the case of married women, for whose sole use 
trusts were early allowed to be created.'* 

May an unincorporated association be the beneficiary of a trust? If 
the association is organized to do business for profit, it is generally con- 
sidered to be a partnership.’® In effect, then, the trust is for the part- 
ners beneficially, and is valid as a trust for presently ascertainable 
beneficiaries.1* Real difficulties are involved, however, where the unin- 
corporated association does not operate for profit. Even in these cases, 
the trust can sometimes be construed to be for the present members alone 
and is accordingly good.‘* Such construction failing, a trust for an un- 
incorporated charitable society will generally be upheld as a charitable 
trust,* whereas a trust for an unincorporated non-charitable associa- 
tion, though sustained in some jurisdictions,’® has been held void by 
numerous courts on the ground that the beneficiary is “ vague, fluctuat- 
ing, and uncertain.” 2° In view of the increasing importance of these 





jurisdictions by statute aliens may now take and hold legal (and therefore also 
equitable) title to all kinds of property. Mass. Gen. Laws (1921) c. 184, $1; 
N. J. Comp. Star. (1911) 39, $§ 1-3. 

10 State v. Exchange Bank, 114 Neb. 664, 209 N. W. 249 (1926) ; Hecla Consol. 

a Min. Co. v. O’Neil, supra note 5; Bowman v. Secular Society, Ltd., [1917] 
. C. 406. 

11 3 Coox, Corporations (8th ed. 1923) 2791; Walker v. Taylor, 252 Ill. 424, 
96 N. E. 1055 (1911) ; cf. Prairie Slough Fishing, etc. Club v. Kessler, 252 Mo. 424, 
159 S. W. 1080 (1913). On the power of corporations to acquire and hold property 
at law, see 4 Thompson, CorporaTions (3d ed. 1927) §§ 2450-87, 2490-93. 

12 1 Perry, Trusts 48; Lamar v. Simpson, 1 Rich. Ch. 71 (S. C. 1843) ; Neilson 
v. Lagow, 12 How. 98 (U.S. 1851). 

18 Hir1, Trustees (3d Am. ed. 1857) 81; cf. Middleton v. Spicer, 1 Bro. C. C. 
201 (1783); Barrow v. Wadkin, supra note 9. It was said by Bacon that the 
King could take the use of real estate only by matter found of record. Bacon, 
Reapincs Upon THE STATUTE oF Uses (c. 1600) 60. If this doctrine was ever 
law, it disappeared at an early date from the cases. 

14 Scott, Cases ON Trusts (1919) 594; CLARK, PRINCIPLES OF EQUITY 422, 
n.4. 
15 WRIGHTINGTON, UNINCORPORATED ASSOCIATIONS AND Business Trusts (2d 
ed. 1923) 35 et seq. 

16 Reffon Realty Co. v. Adams Land & Bldg. Co., 128 Md. 656, 98 Atl. 199 
(1916) ; Hart v. Seymour, 147 Ill. 598, 35 N. E. 246 (1893). Contra: German 
Land Ass’n v. Scholler, supra. note 3. 

17 Cocks v. Manners, L. R. 12 Eq. 574 (1871); Bradshaw v. Jackman, 21 Ir. 
Ch. Div. 12 (1887); In re Wilkinson’s Trusts, 19 Ir. Ch. Div. 531 (1887); In re 
Smith, [1904] 1 Ch. 937. 

18 Clarke v. Clarke, [1901] 2 Ch. 110; Alden v. St. Peter’s Parish, 158 Til. 631, 
42 N. E. 392 (1895) ; Mendenhall v. First New Church Society, 177 Ind. 336, 98 
N. E. 57 (1912) ; Matter of Allen’s Will, 111 Misc. 93, 181 N. Y. Supp. 398 (1920), 
aff'd, 194 N. Y. Supp. 913 (1922). 

19 Clarke v. Clarke, supra note 18. In re Drummond, [1914] 2 Ch. 90; Ward v. 
M=-Math, 153 Ark. 506, 241 S. W. 3 (1922) ; Ruddick v. Albertson, 154 Cal. 640, 98 
Pac. 1045 (1908) ; cf. Brittenbaker v. Buck, 58 Cal. App. 738, 209 Pac. 264 (1922). 

20 Kain v. Gibboney, tor U. S. 362 (1879) ; Mayfield v. Safe Dep. and Trust 
Co., 150 Md. 157, 132 Atl. sos (1926); Lane v. Eaton, 69 Minn. 141, 71 N. W. 
1031 (1897); Murray v. Miller, 178 N. Y. 316, 70 N. E. 870 (1904). In most of 
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organizations and the desirable influence they exert in community life, 
a court should be reluctant to upset dispositions of property in their 
favor if it is possible to reach the opposite result by a suitable technique. 

An equity court might well treat the association as an entity for the 
purpose of being a cestui que trust." Trusts for the association would 
then be valid to the same extent as trusts for any other entity. In 
jurisdictions which permit such a society to be a cestui que trust, how- 
ever, there is a group of cases which it would be difficult to fit into the 
suggested theory. In these cases, active trusts for unincorporated asso- 
ciations, if intended to remain indestructible without limitation of time, 
have uniformly been held void because “ tending to a perpetuity.” 7? It 
is clear, of course, that a trust cannot be made indestructible for more 
than a limited period,** even in jurisdictions following Claflin v. Claflin.** 
But in the case of an ordinary cestui que trust it is the restriction alone 
which is held nugatory; the trust remains valid and the beneficiary be- 
comes entitled to an immediate conveyance.*® Perhaps the decisions 
concerning indestructible trusts for associations can he reconciled with 
the entity theory on the ground that since the association is recognized as 
an entity only in equity, it is impossible to terminate the trust by requir- 
ing a conveyance to the association,”® and that the trust must therefore be 
held void. It would seem preferable under the entity theory, however, to 
sustain the gift by allowing the association to demand a sale of the trust 
res and an immediate application of the proceeds for its benefit. Even 





these cases, the societies were non-charitable only in the sense that charities were 
not recognized or were strictly limited by the law of the state. 

21 In other branches of the law courts have recognized bodies of men as entities 
sua sponte. WARREN, CASES ON CorPoRATIONS (2d ed. 1916) 598 et seg. To do so 
here would not violate any strong legislative policy, because legislatures, in regu- 
lating the acquisition of corporate advantages, have acted chiefly with regard for 
the fair conduct of business enterprises. See WARREN, CORPORATE ADVANTAGES 
WirtHovuTt INCORPORATION (1929) passim. Finally, the possible loss in fees to the 
state from the fact that these societies may fail to incorporate, where possible, is 
small, 

There is even some support for considering associations as entities for all 
purposes: Lasx1, The Personality of Associations (1916) 29 Harv. L. REv. 404; 
Argument of Amici Curiae in United Mine Workers v. Coronado Coal Co., 259 
U. S. 344, 376-78 (1922) ; Carr, CorPORATIONS (1905) c. 17. But this is certainly 
not the ordinary view. See authorities cited in Note (1928) 41 Harv. L. Rev. 
898, 899, n.8. 

22 Thomson v. Shakespear, 1 De G. F. & J. 399 (1860); Carne v. Long, 2 De 
G. F. & J. 75 (1860) ; In re Dutton, 4 Ex. D. 54 (1878) ; In re Amos, [1891] 3 Ch. 
159; Morrow v. M’Conville, L. R. 11 Ir. 236 (1883). 

23 Kates, Future Estates (2d ed. 1920) §§ 658, 732-38; Gray, op. cit. supra 
note 6, §§ 118a—121j; Scott, CasEs on Trusts 609n., 831n. Cf. Kates, Cases on 
Future INTERESTS (1917) 981-1019. 

24 149 Mass. 19, 20 N. E. 454 (1889). 

25 Armstrong v. Barber, 239 Ill. 389, 88 N. E. 246 (1909) ; Slade v. Patten, 68 
Me. 380 (1878) ; Notes (1907) 2 Itz. L. Rev. 271; (1909) 4 id. 281; cf. Saunders v. 
Vautier, 4 Beav. 115 (1841) ; see Note (1928) 41 Harv. L. REv. 514, 515, n.9. 

26 An unincorporated association is not a competent grantee in a deed. 
WRIGHTINGTON, op. cit. supra note 15, § 60; Heiligenstein v. Schlotterbeck, 300 
Ill. 206, 133 N. E. 188 (1921). Where a firm name contains that of a natural per- 
son, the deed is generally held to vest title in that person alone. Shirran v. Dallas, 
21 Cal. App. 405, 132 Pac. 454 (1913); Wright v. Brooks, 47 Mont. 99, 130 Pac. 
68 (1913); cf. Byam v. Bickford, 140 Mass. 31, 2 N. E. 687 (1885). 





816 HARVARD LAW REVIEW 


though the equity court refuses to accept the association as an entity, 
another technique is possible where the purpose of the association is 
chiefly to benefit its members. In such a case, it is not unreasonable to 
construe the trust as for the benefit of present members and of such 
people as may be given membership in the future. The difficulty that 
the interest of future members may vest beyond the period prescribed 
by the rule against perpetuities, must be guarded against by limiting 
the duration of the trust.27 But where the association is formed for 
quasi-charitable purposes ** rather than for the benefit of its members 
and a trust is created to aid the association in these purposes, the mem- 
bers can at most be said to be incidental beneficiaries and the second 
technique must fail. A third solution, however, may embrace even 
the latter cases. Thus, if the association is not considered as an entity, 
the situation presented is, in essence, similar to that in Morice v. Bishop 
of Durham.”® Even jurisdictions which follow the doctrine there ad- 
vanced *° might well allow this type of “ purpose ” trust. Any member 
of the association, though merely an incidental beneficiary, should at 
least have sufficient standing in court to ask for the performance of the 
trust.*t The adoption of this rule would remove the objection most 
often urged against “ purpose ” trusts. Under this theory also,*? the 
duration of the trust must be limited in time ** or it will be held void by 
the rule analogous to the rule against perpetuities. 





27 See Morrow v. M’Conville, L. R. 11 Ir. 236, 246 (1883). 

28 Such an association would be one to promote interest in yachting, or to pro- 
tect sparrows. Included in this category are religious and educational societies in 
jurisdictions which do not recognize charitable trusts. 

29 30 Ves. 521 (1805). The testatrix by her will bequeathed the residuary 
estate to the Bishop of Durham upon trust to dispose of the ultimate residue to 
such objects of benevolence and liberality as the bishop might approve. Though 
the trustee desired to proceed with the trust, the court held that the trust failed 
and imposed a constructive trust for the next of kin. 

30 On the validity of “ purpose” trusts generally, see Scott, CASES ON TRUSTS 
268 et seq.; Gray, Gifts for a Non-Charitable Purpose (1902) 15 Harv. L. Rev. 
509; Ames, Failure of the Tilden Trust (1892) 5 Harv. L. Rev. 389; Clark, Unen- 
forcible Trusts and the Rule Against Perpetuities (1911) 10 Micu. L. REv. 31. 

81 Scott, Control of Property by the Dead (1917) 65 U. or Pa. L. Rev. 527, 
at 541, 542; White v. Rice, 112 Mich. 403, 70 N. W. 1024 (1897); cf. Liggett v. 
Ladd, 17 Ore. 89, 21 Pac. 133 (1888). 

82 Interesting light on the present problem is found in cases on the distribution 
of property of an unincorporated non-profit association upon dissolution. See 
Note (1928) 41 Harv. L. Rev. 898. (1) The property is sometimes returned to all 
the original donors on a resulting trust. Coe v. Washington Mills, 149 Mass. 543, 
21 N. E. 966 (1889); Walters v. Pittsburgh, etc. Co., 201 Mich. 379, 167 N. W. 
834 (1918). These cases can be explained either on the ground that there was a 
valid trust for the association which has failed, or else that there never was a valid 
trust. (2) Sometimes the property is given to the Crown as bona vacantia. Cun- 
nack v. Edwards, [1896] 2 Ch. 679; Braithwaite v. Att’y Gen., [1909] 1 Ch. 510. 
These cases can be explained only on the ground that there was a valid trust for 
the association. (3) Finally, the property may be given to the members at the 
time of dissolution. In re The Trusts of the Grand Canal, etc. Funds, [1914] 1 Ir. 
R. 142; In re Lead Co., etc. Soc., [1904] 2 Ch. 196. These cases can be justified 
only on the theory that there was a trust for the members of the society from 
time to time. 

383 See cases supra note 22; Clark, loc. cit. supra note 30; cf. Mussett v. Bingle 
[1876] W. N. 170; In re Rogerson, [1901] 1 Ch. 715. 
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Jupictat Councits In THEORY AND Practice. — The latest weapon 
in the American struggle to break the shackles of an outworn system of 
legal procedure is the judicial council. The idea of creating a body of 
judges and lawyers to study continuously the organization and operation 
of a state’s judicial system and to suggest improvements in procedure 
and administration to the legislature and to the courts, first took shape 
in the recommendations of the Massachusetts Judicature Commission in 
1921.2 Twelve states have carried the suggestion into effect; * and 
though the several judicial councils vary considerably in composition * 
and scope, their essential purpose is the same. Eight years earlier, a 
somewhat similar board, composed of judges alone, had been established 
in Wisconsin; ° and in 1922 Congress provided for an annual conference 
of senior circuit judges,® the primary object of which was to devise means 
for relieving the pressure on congested federal calendars. 

Although objections predicated on the separation of powers had been 
raised in both houses during the debate on the federal act,’ the consti- 
tutionality of a judicial council had never been determined until re- 
cently, when the Kentucky statute was unanimously upheld.* The ar- 
gument has been urged that judges are barred from serving on such a 





1 See Paul, Growth of the Judicial Council Movement (1926) 10 Munn. L. Rev. 
85. See also the current numbers of the JouRNAL OF THE AMERICAN JUDICATURE 
SocretTy. 

2 SECOND AND FinaAb REPORT OF THE JUDICATURE COMMISSION (1921) 15; see 
Cardozo, A Ministry of Justice (1921) 35 Harv. L. Rev. 113, 124. 

3 The following statutes indicate the spread of the movement. Ohio: Laws 
1923, 364, Gen. Cope (Page, 1926) § 1697-1. Oregon: Gen. Laws 1923, c. 149, as 
amended by Gen. Laws-1925, c. 164, Laws (Supp. 1928) 1093. Massachusetts: 
Gen. Acts 1924, c. 244. North Carolina: Pub. Laws 1925, c. 244, Cope (Michie, 
1928) §$1461(a). Washington: Laws 1925, c. 45, Comp. Stat. (Supp. 1927) 
§ 10959-1. California: Joint Resolutions and Constitutional Amendments 1925, 
c. 48 (adopted Nov. 2, 1926). North Dakota: Laws 1927, c. 124. Kansas: Laws 
1927, c. 187. Connecticut: Pub. Acts 1927, c. 190. Rhode Island: Pub. Laws 1927, 
c. 1038. Virginia: Acts 1928, c. 7. Kentucky: Acts 1928, c. 20. 

4 In California, Kentucky, and Oregon, the council is composed of judges alone. 
In Oregon, however, the chairman of the council may invite the president of the 
state bar association and other lawyers to attend the meetings. 

5 Wis. Laws 1913, c. 592, Wis. Stat. (1927) $252.08. This board of circuit 
judges is charged with the distribution of the judges according to the needs of the 
various circuits, and with the collection of statistics concerning judicial business. 

6 42 Stat. 838 (1922), 28 U. S. C. § 218 (1926) ; see FRANKFURTER AND LANDIS, 
Tue BusINEss OF THE SUPREME CourT (1927) C. 6. 

7 62 Conc. REC. 202 (1921) ; 62 id. 4863 (1922). 

8 Coleman v. Hurst, 11 S. W.(2d) 133 (Ky. 1928). A member of the Kentucky 
council brought mandamus to compel the state auditor to issue warrants for his 
salary. The defendant’s demurrer was overruled, and he appealed. Held, that the 
act is constitutional. Judgment affirmed. 

The court found itself in an awkward position because the Kentucky act, unlike 
all the others, provides compensation for the members of the council. If the new 
duties might be imposed on the judges as such, the statute encountered the prohibi- 
tion against increasing a public officer’s compensation during his term. Ky. Const. 
§ 235; Adams v. Slavin, 7 S. W.(2d) 836 (Ky. 1928). On the other hand, if the 
duties were not judicial, the difficulty of the separation of powers would arise. 
Ky. Const. §§ 27, 28. Obviously straining to uphold the statute in its entirety, the 
court found, however, that the duties were compatible with the office of a judge, 
although they might not have been imposed as an incident thereto. The somewhat 
doubtful holding in James v. Cammack, 139 Ky. 223, 129 S. W. 582 (1910), facili- 
tated this result. 
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body because the necessary duties are not judicial in their nature.® But 
this contention will not stand the historical scrutiny which becomes 
necessary whenever the dogma of separation of powers is invoked.’° 
When the Constitution was adopted, control of procedure, following the 
English practice of the time,"* was in the hands of the judges;** and it 
was not until the enactment of the various state codes ** that this func- 
tion was undertaken by the legislatures. Even then a residuum of 
power was left in the courts; they could act where the legislature was 
silent.1* Conceivably the codes might have been resisted at the outset 
as an improper encroachment on the judicial domain, but eighty years 
of acquiescence makes such a claim today seem specious.*® Control of 
procedure has become a proper legislative function. On the other 
hand, to deny the propriety of the judges lending advisory aid to the 
legislature on a subject formerly within their own purview is to carry 
the doctrine of separation of powers to formalistic extremes. The 
cases *° upholding the constitutionality of legislation which returns to 
the courts their exclusive rule-making power show clearly that this sub- 
ject still remains within the competence of the judiciary. It would seem 
to follow as a logical necessity that judges may serve on an advisory 





® That a judge’s function is to determine rights in litigation is a commonplace 
of the law. See United States v. Ferreira, 13 How. 40, 46 (U.S. 1851) ; Muskrat v. 
United States, 219 U. S. 346, 356 (1911) ; Supervisors of Elections v. Todd, 97 Md. 
247, 263, 54 Atl. 963, 965 (1903) ; 3 Br. Comm. 25; Frankfurter and Landis, Power 
of Congress over Procedure in Criminal Contempts in “ Inferior” Federal Courts — 
A Study in Separation of Powers (1924) 37 Harv. L. Rev. 1010, 1020; cf. Note 
(1927) 41 Harv. L. Rev. 232. 

10 See Ex parte Grossman, 267 U.S. 87, 108 (1925) ; State v. Harmon, 31 Ohio 
St. 250, 258 (1877). 

11 “ The Attorney General [Randolph] having moved for information, relative 
to the system of practice by which the Attornies and Counsellors of this court 
shall regulate themselves, and of the place in which rules in causes here depending 
shall be obtained, tHE Cu1er Justice [Jay], at a subsequent day, stated, that 

“ Tue Court considers the practice of the courts of King’s Bench and Chancery 
in England, as affording outlines for the practice of this court; and that they will, 
from time to time, make such alterations therein, as circumstances may render 
necessary.” Rule, 2 Dall. 411 (U. S. 1792). 

12 Pound, Regulation of Judicial Procedure by Rules of Court (1915) 10 Itt. L. 
Rev. 163, 170 et seq.; Morgan, Judicial Regulation of Court Procedure (1918) 
2 Munn. L. Rev. 81; Pound, Rule-Making Power of Courts (1926) 12 A. B.A. J. 
599. The rule-making power was a judicial function in colonial New York. See 
Hanna v. Mitchell, 202 App. Div. 504, 507, 196 N. Y. Supp. 43, 47 (1922). 

18 Twenty-eight states and two territories, following the lead of New York in 
1848, have enacted such practice acts. Marvel, The Rule-Making Power of Courts 
(1928) 12 J. Am. Jun. Soc. 55. 

14 Brown v. McKnight, 216 Ala. 660, 114 So. 40 (1927) ; MacMahon v. Hamil- 
ton, 260 Pac. 793 (Cal. 1927) ; Kansas Wheat Growers’ Ass’n v. Schulte, 113 Kan. 
672, 216 Pac. 311 (1923) ; In re Pittock’s Estate, roz Ore. 159, 202 Pac. 216 (1921); 
Equipment Corp. v. Primos Vanadium Co., 285 Pa. 432, 132 Atl. 360 (1926). 

15 But see Wigmore, All Legislative Rules for Judiciary Procedure are Void 
Constitutionally (1928) 23 Itz. L. Rev. 276. 

16 Ernst v. Lamb, 73 Colo. 132, 213 Pac. 994 (1923); State ex rel. Foster- 
Wyman Lumber Co. v. Superior Court, 148 Wash. 1, 267 Pac. 770 (1928); see 
Hudson, The Proposed Regulation of Missouri Procedure by Rules of Court (1916) 
13 U. or Mo. Butt. Law Ser. 3, 11; Pound, Regulation of Judicial Procedure by 


Rules of Court (1915) 10 Inv. L. Rev. 163, 170. For a full bibliography, see (1926) 
6 Ore. L. REv. 54. 
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body assisting the legislature. A further analogy, if one be needed, 
might be drawn from the well recognized judicial power to regulate dis- 
barments ** and admissions to the bar,'* and to investigate evils in the 
administration of justice.‘ The betterment of conditions in the courts 
is as much a function of judges as is the adjudication of cases. 

The achievements of most of the councils have not yet been impres- 
sive, but sweeping results could hardly be expected in so short a time. 
The Massachusetts council, however, has done much to vindicate the 
claims of its sponsors.”° Of thirty-four specific recommendations in the 
first three years of its existence, twelve have found their way, in whole 
or in part, into the statute books.** While no other council approaches 
this record in the matter of legislation,?* several have made exhaustive 
surveys and statistical compilations of the work of the courts ** with a 
view to the simplification and acceleration of judicial administration. 
Moreover, under both the California and federal acts the council has 
been vested with the power to transfer judges, and this plan has proved 
eminently successful in practice.** 

The future of the movement depends upon codperation between the 
councils and the legislatures. Though the paucity of action thus far 
may be attributed in individual instances to a niggardly appropriation 
for expenses,” to the unwieldy size of the constituted body,”* or to a 
chairman without interest in the reform,”’ the ultimate barrier to prog- 





17 In re Edwards, 45 Idaho 676, 266 Pac. 665 (1928); Im re Royall, 268 Pac. 
570 (N. M. 1928); see Green, The Court’s Power over Admission and Disbarment 
(1925) 4 Tex. L. Rev. I. 

18 Admission to the bar is generally held to be exclusively a matter for the 
judiciary, though courts may, by way of courtesy, acquiesce in reasonable regula- 
tion by the legislature. In re Cate, 273 Pac. 617 (Cal. App. 1928); In re Day, 
181 Ill. 73, 54 N. E. 646 (1899) ; see Green, supra note 17. 

19 See Note (1928) 42 Harv. L. REv. 104. 

20 See Dodge, A Judicial Council in Operation (1926) 10 J. AM. Jun. Soc. 86, 90. 

21 The figures in this and succeeding notes do not include the current sessions. 
See 1st Rep. Mass. Jup. Councit (1925) 135; 2D Rep. id. (1926) 9, 104; 3p Rep. 
id. (1927) 73, 77; 4TH id. (1928) 51. But see Lennon v. Cohen, 163 N. E. 63 (Mass. 
1928) ; (1928) 42 Harv. L. Rev. 130, for the fate of one of the new measures. 

22 The Connecticut council is responsible for the adoption of a summary judg- 
ment rule. Clark, The New Summary Judgment Rule in Connecticut (1929) 15 
A. B. A. J. 82; see Clark and Samenow, The Summary Judgment (1929) 38 YALE 
L. J. 423, 440. 

23 rst Rep. Catir. Jup. Councm (1927) 27; 1st Rep. Kan. Jup. Counc 
(1927) 28; 2p Rep. R.I. Jvp. Councm (1928) 29; see (1928) 7 Ore. L. Rev. 168. 

24 See FRANKFURTER AND LANDIS, loc. cit. supra note 6; (1928) 12 J. Am. Jun. 
Soc. 18. The California statute has been upheld as a proper delegation of power. 
Fay v. District Court of Appeal, 200 Cal. 522, 254 Pac. 896 (1927). It should be 
remembered, however, that the California council is composed exclusively of judges. 
See note 4, supra. 

25 The North Carolina and Ohio acts limit the annual expenses to $250 and 
$1000 respectively. California, on the other hand, made a two-year appropriation 
of $180,000. Cal. Stat. 1927, c. 142. 

26 The North Carolina and North Dakota councils have fifty and twenty-eight 
members respectively. A large council may delegate specific problems to subcom- 
mittees, but this diffusion of energy may make for evasion of responsibility. A 
council composed of ten members or less will probably do more effective work. 

27 Lack of sympathy with the movement on the part of the then chief justice, 
ex officio chairman of the council, has been considered the principal reason for 
the inactivity of the Oregon council during the first few years of its existence. See 
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ress is to be found in a combination of the inevitable inertia of law- 
making bodies with the age-old friction between judiciary and legis- 
lature. One method of surmounting the obstacle would be to create a 
liaison between the two bodies by including as members of the council 
the chairmen of the judiciary committees of the legislature.** A more 
radical suggestion is to delegate the rule-making power to the council,”® 
and thus do away entirely with legislative delays. Further trial is nec- 
essary before the judicial council can be accepted as an unqualified 
success. But if future statutes are drawn in the light of past mistakes, 
and with a view to increasing the usefulness of these councils, the Amer- 
ican bar may look forward to the elimination of much of the archaic 
procedure at present impeding the administration of justice. 





RECENT CASES 


ADMIRALTY — CONTRACTS — RIGHT OF STEVEDORE TO MAINTENANCE, CURE, 
AND WacEs. — The plaintiff, an employee of the defendant, a contracting 
stevedore, suffered an accidental injury while working on a vessel in navigable 
waters. He brought suit for maintenance, cure, and wages, basing his action 
on § 33 of the Merchant Marine Act, which enables a seaman to bring an 
action at law for consequential damages for negligent injury. 41 STAT. 1007 
(1920), 46 U. S. C. § 688 (1926). The defendant’s general demurrer was 
overruled, and judgment was rendered on a verdict for the plaintiff. The 
defendant appealed. Held, that a stevedore is not entitled to maintenance, 
cure, and wages. Judgment reversed. Flanagan & Sons, Inc. v. Carken, 
11 S. W.(2d) 392 (Tex. Civ. App. 1928). 

The admiralty law is clear that seamen suffering accidental injuries in the 
course of their employment are entitled to maintenance, cure, and wages. 
Harden v. Gordon, Fed. Cas. No. 6,047 (D. Me. 1823); see The Osceola, 
189 U. S. 158, 175 (1903); Chalentis v. Luchenbach S. S. Co., 247 U. S. 372, 
380 (1918). The right is given to offset the peculiarly confining obligation of 
the seaman, arising out of his contract of employment, by which he is bound 
to the vessel for the duration of the voyage. Pacific S. S. Co. v. Peterson, 
49 Sup. Ct. 75 (U. S. 1928); Cresci v. Standard Fisheries, 7 F.(2d) 378 
(N. D. Cal. 1925); see The Osceola, supra, at 172. Stevedores have been 
held to be “ seamen ” within the Merchant Marine Act and hence able to re- 
cover consequential damages for negligence. International Stevedoring Co. 
v. Haverty, 272 U.S. 50 (1926). Since stevedores render maritime services, 





(1928) 12 J. Am. Jun. Soc. 86. This danger may be avoided by allowing the chief 
justice to name some other judge or former judge as chairman if he himself does 
not ‘wish to serve. This has been done in Massachusetts, Rhode Island, and 
Connecticut. 

28 Such contact between council and legislature, as provided for in Washing- 
ton and Kansas, should prove effective. The Oregon council has recommended a 
similar change in its membership. See (1927) 6 Ore. L. Rev. 56. 

29 In England a mixed body of judges and barristers makes the rules of court. 
9 Epw. VII, c. 11 (1909); see Rosenbaum, The Rule Committee (May, 1920) 
5 Mass. L. Q. 240. The judicial council proposed for Missouri was to have had this 
power, but the whole project was voted down. See (1922) 6 J. Am. Jun. Soc. 87. 
But the constitutionality of such a plan has been questioned. See Pound, supra 
note 16, at 175, n. 404; Morgan, supra note 12, at go. 
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they may properly be included within the benefits of the statute. But see 
(1927) 27 Cox. L. Rev. 211; (1926) 1 St. JoHn’s L. Rev. 76. But it does 
not necessarily follow that they are entitled to the privileges which ordinary 
seamen enjoy irrespective of any statute. See I/nternational Stevedoring 
Co. v. Haverty, supra, at 52. And it has recently been decided that the right 
to maintenance, cure, and wages is independent of and unaffected by the addi- 
tional remedy given by the Merchant Marine Act. Pacific S. S. Co. v. Peter- 
son, supra. Since stevedores are not members of the crew and are not bound 
to the vessel for the duration of a voyage, no reason exists for extending to 
them admiralty’s protection against accidental injury. See The Howell, 
273 Fed. 513, 514 (C. C. A. 2d, 1921). 


ApMIRALTY — Torts — DocTRINE THAT DANGER INviTES RESCUE IN Ap- 
MIRALTY Law.— The defendant, a fertilizer manufacturer, employed the 
libellant as a stevedore in the loading of a ship. The fertilizer generated 
carbon dioxide in the hold, and X, another of the defendant’s employees, was 
overcome by it. The libellant voluntarily went to his rescue and was injured. 
He brought a libel in admiralty. Held, that the defendant was negligent, since 
it should have known that the amount of gas generated would be dangerous 
under the circumstances; and inasmuch as it would have been liable to X, it is 
equally responsible to the libellant. Decree for libellant. Green v. Standard 
Wholesale Phosphate Works, 29 F.(2d) 746 (D. Md. 1928). 

The Jocus of the injury being navigable waters and connected with a vessel, 
the tort is properly of admiralty cognizance. California-Atlantic Co. v. 
Central Co., 206 Fed. 5 (C. C. A. oth, 1913); Atlantic Transport Co. v. Im- 
brovek, 234 U. S. 52 (1914); cf. Note (1929) 42 Harv. L. Rev. 563. In 
general, the doctrine that contributory negligence is a bar does not exist in 
maritime law. The Max Morris, 137 U. S. 1 (1890). But it has been sug- 
gested that, in the case of stevedores, admiralty should determine the em- 
ployer’s liability on common law principles. The Buffalo, 154 Fed. 815 
(C. C. A. 2d, 1907); cf. 44 Star. 1424 (1927), 33 U. S. C. (Supp. 1928) 
§§ 901-38 (passed after the instant cause of action arose). But even in such 
cases the maritime rule that contributory negligence goes only to the measure 
of damages has been held applicable. Port of N. Y. Stevedoring Corp. v. 
Castagna, 280 Fed. 618 (C. C. A. 2d, 1922). The doctrine that one whose 
negligence endangers another is liable to the other’s rescuer, is well recognized 
at common law. Maryland Steel Co. v. Marney, 88 Md. 482, 42 Atl. 60 
(1898); Dunagan v. Appalachian Power Co., 11 F.(2d) 65 (C. C. A. 4th, 
1926). It is therefore logical that such a limitation on the doctrine of con- 
tributory negligence should be received into admiralty, where contributory 
negligence itself is not an absolute bar. But the court in the principal case 
merely applies the common law doctrine without regard to its existence in 
admiralty. A similar process accounted for the apparent recognition of the 
fellow servant rule in maritime law. See The Osceola, 189 U. S. 158, 175 
(1903); Cunningham, Extension to the Admiralty of the Fellow Servant 
Doctrine (1905) 18 Harv. L. Rev. 294; cf. 44 Stat. 1426 (1927), 33 U. S.C. 
(Supp. 1928) § 905. Regardless of whether a given principle of the common 
law merits application im admiralty, such inadvertent infusion is clearly an 
unsound method of introducing it. The existence of a distinct body of ad- 
miralty principles has been too strongly emphasized to be ignored. Southern 
Pacific Co. v. Jensen, 244 U. S. 205 (1917). The principal case, therefore, 
seems to reach a proper result in an unfortunate manner. 


ARBITRATION — APPLICABILITY OF STATUTE MAKING AGREEMENTS TO 
ARBITRATE IRREVOCABLE— AGREEMENT TO ARBITRATE THE FIXING OF 
Future Waces.—A railway company and a labor association entered into 
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an agreement fixing hours of work and rates of wages. This agreement was 
to be in force from year to year unless changed by the parties. A party 
desiring a change could notify the other, and upon failure to reach an 
agreement, the matter was to be submitted to arbitration. The railway 
company notified the association that it was necessary to reduce wages. The 
latter objected to the proposed reduction and demanded arbitration, where- 
upon the railway company acceded, and each party appointed an arbitrator. 
These two, however, were unable to agree upon a third, and application was 
made to the court by the railway company for an appointment pursuant to 
statute. N. Y. ArBirraTION Law (1920) § 2. The appellate division affirmed 
the order designating an arbitrator but gave the defendant leave to appeal. 
224 App. Div. 876 (1928). Held, that the arbitration statute is confined to 
disputes which are justiciable, and that since no power exists in the courts to 
make contracts for parties, the matter is not within the statute. Order re- 
versed. Matter of Buffalo and Erie Ry., 250 N. Y. 275, 165 N. E. 291 (1929). 

Since the case involves an agreement between employer and employee to 
arbitrate a future matter, it could not become acute under statutes expressly 
excluding either future or labor disputes. Cat. Cop—s AND GEN. Laws (Supp. 
1927) § 1280; Pa. Pub. Laws 1927, 381; see Sayre, Development of Com- 
mercial Arbitration (1928) 37 YALE L. J. 595, 617. With respect to agree- 
ments to arbitrate existing controversies, the New York statute is limited in 
its application to matters which may be made the subject of an action. N. Y. 
ARBITRATION Law (1920) §2; N. Y. C. P. A. (1921) § 1448. And al- 
though there is no similar express limitation as to future controversies, the 
court might have decided the case on the short ground that this is the neces- 
sary result of construing the section as a whole. On such a construction, 
there could be little quarrel with the decision; for courts have continually 
refused to make contracts for suitors or to settle terms left to be agreed upon. 
Huff v. Shephard, 58 Mo. 242 (1874); Graham v. Call, 5 Munf. 396 (Va. 
1817); Note 1917D L. R. A. 1079-84. And though in the present case a 
contract exists as to the matter in dispute, it is essentially a contract to make 
a contract, and thus not justiciable. Cf. Howe v. Larkin, 119 Fed. 1005 
(D. R. I. 1903). The court, however, does not mention this limitation, but 
is undoubtedly led to its conclusion by the presence of the word “ contro- 
versy,” which itself imports litigation. This word has been stressed in previ- 
ous cases in which the court held the statute inapplicable to agreements to ap- 
praise or valuate. Matter of Fletcher, 237 N. Y. 440, 143 N. E. 248 (1924); 
Matter of American Ins. Co., 208 App. Div. 168, 203 N. Y. Supp. 206 (1924); 
see Popkin, Judicial Construction of the New York Arbitration Law of 1920 
(1926) 11 Corn L. Q. 3209, 334. And in view of this stress, it would seem 
that the conclusion of the principal case was inevitable, despite the fact that 
the appellate division in an earlier case assumed, without deciding, that the 
statute would apply to agreements of this kind. Matter of Application of 
Amalgamated Ass’n of R. R. Employees, 196 App. Div. 206, 188 N. Y. Supp. 
353 (1921); see Sturges, Arbitration Under the New Pennsylvania Arbitra- 
tion Statute (1928) 76 U. or Pa. L. Rev. 345, 349 n.11. Although other 
statutes do not contain the express limitation to matters which may be made 
the subject of an action, they do use the word “ controversy.” Cat. Cones 
AND Gen. Laws (Supp. 1927) § 1280; N. J. Comp. Star. (Cum. Supp. 1924) 
86. Whether the presence of this word alone compelled the result here 
reached is therefore important with respect to the authority which the de- 
cision will be accorded in other states. 


BANKRUPTCY — DISCHARGE — AGENT’S FRAUDULENT CONCEALMENT OF 
Assets AS Bar To DiscHARGE oF PrinctpaL.— The bankrupt, a married 
woman, doing business in her own name under a married woman’s certificate, 
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had turned over the entire management of the business to her husband. 
Shortly before filing her voluntary petition in bankruptcy, she indorsed to 
her husband three policies of insurance in order to enable him to secure the 
cash surrender value thereof. The money never reached the trustee in bank- 
ruptcy, nor were the policies included in the schedule. The referee found that 
the husband concealed these assets with intent to defraud the creditors of 
the bankrupt, without knowledge or control of the bankrupt. Section 14b(4) 
of the Bankruptcy Act provides that a bankrupt shall not be discharged if he 
has, within twelve months of bankruptcy, concealed any of his property with 
intent to hinder, delay, or defraud creditors. 32 Stat. 797 (1903), 11 
U. S. C. § 32b(4) (1926), as amended by 44 Star. 653 (1926), 11 U. S. C. 
(Supp. 1928) § 32b(4). Held, that the fraudulent intent of the husband is 
attributable to the bankrupt. Discharge denied. In re Davis, 28 F.(2d) 883 
(D. Mass. 1928). 

The court in the instant case rests its decision on the doctrine of respondeat 
superior, stating that a principal cannot escape liability for the acts of his 
agent by giving him full control of the business. Similar decisions have been 
rendered, both under this clause of §14b and under clause 2 of the same 
section which, until amended in 1926, barred a discharge where a bankrupt, 
with intent to conceal his financial condition, failed to keep books. Jn re 
Janavitz, 219 Fed. 876 (C. C. A. 3d, 1915); Jn re Landersman, 239 Fed. 766 
(D. N. J. 1917); see Jn re Jacob Berry & Co., 146 Fed. 623, 624 (S. D. N. Y. 
1906). Under the same provisions, however, similar fraudulent acts by one 
partner will not bar the discharge of an innocent partner. Jn re Garrison, 
149 Fed. 178 (C. C. A. 2d, 1906) ; In re Schachter, 170 Fed. 683 (S. D. N. Y. 
1909); Jn re Harrell, 263 Fed. 954 (N. D. Ga. 1920). And this is so even 
though the innocent partner is civilly liable for such fraudulent acts and 
this liability is not barred by his discharge in bankruptcy. Strang v. Bradner, 
114 U. S. 555 (1885); 32 Stat. 798 (1903), 11 U. S. GC. § 35(2) (1926). 
The basis of these decisions is the policy in favor of discharging honest 
bankrupts, and the consequent unwillingness to bar the discharge of an 
innocent man because of another’s fraudulent acts, regardless of his civil 
liability for those acts. Accordingly, there seems to be no logical distinction 
between the acts of agents and partners. And under § 14b(3) of the Act, a 
materially false statement in writing to secure credit, whether made by an 
agent or a partner, will not bar the bankrupt’s discharge in the absence of 
guilty knowledge on his part. Gilpin v. Merchants’ Nat. Bank, 165 Fed. 607 
(C. C. A. 3d, 1908) (agent) Ragan, Malone & Co. v. Cotton & Preston, 
200 Fed. 546 (C. C. A. sth, 1912); Jn re Blank, 236 Fed. 801 (E. D. Pa. 
(1916) (partner). It would seem, therefore, that these analogies might well 
have been applied to allow a discharge in the principal case. 


BANKRUPTCY — EFFECT OF FepERAL BANKRUPTCY Law on StaTE LAws — 
OPERATION OF STATE INSOLVENCY LAW IN ABSENCE OF PROCEEDINGS UNDER 
FeperaL Act. — The plaintiff recovered a judgment against the defendant in 
the state court of Arkansas for less than $500. On the same day, the defend- 
ant commenced a suit in the state chancery court asking to be adjudged in- 
solvent and to have a receiver appointed. In accordance with the provisions 
of the state statute, the receiver was appointed, and the court ordered him to 
take over the defendant’s property, liquidate it, and pay the creditors, giving 
preference to those who fully discharged the insolvent in consideration of a 
pro rata distribution. Arx. Dic. Stat. (Crawford & Moses, 1921) §§ 5885, 
5888. The receiver took over the property and sold it. In the meantime the 
sheriff had returned the writ of execution on the plaintiff’s judgment unsatis- 
fied. The plaintiff then brought suit in the state court asking for payment 
of the judgment out of the funds in the hands of the receiver. From a judg- 
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ment of dismissal, the plaintiff appealed. Held, that the national Bankruptcy 
Act is controlling and that even when no proceedings have been taken under 
it, a state insolvency law may not be applied. Judgment reversed. IJnterna- 
tional Shoe Co. v. Pinkus, 49 Sup. Ct. 108 (U. S. 1929). 

It is well settled, as a general principle, that state bankruptcy laws are 
superseded by the national Bankruptcy Act. See 5 REMINGTON, BANKRUPTCY 
(3d ed. 1923) § 2106. But a difference of opinion had existed among the 
lower federal courts as to whether proceedings could be had under the state 
law before any action had been taken under the federal act. A few cases had 
decided that it could. Jn re Scholtz, 106 Fed. 834 (S. D. Iowa 1901); 
In re Bridge, 230 Fed. 184 (W. D. Wash. 1916). Contra: Carling v. Seymour 
Lumber Co., 113 Fed. 483 (C. C. A. 5th, 1902); Jn re Weedman Stave Co., 
199 Fed. 948 (E. D. Ark. 1912); cf. Boese v. King, 108 U. S. 379 (1883); 
see Williston, The Effect of a National Bankruptcy Law Upon State Laws 
(1909) 22 Harv. L. Rev. 547, 548. The final determination of the question 
afforded by the principal case is to be welcomed, since it eliminates one pos- 
sibility of conflict between state and federal courts, and protects creditors 
whose claims are too small to permit them to file a petition under the national 
act. Moreover, the instant case bears on the problem of ascertaining just 
what state statutes are “bankruptcy” laws. It has been assumed that a 
statute might be termed a bankruptcy law although it contained no provision 
for discharge. See Sturges v. Crowninshield, 4 Wheat. 122, 194 (U.S. 1819); 
In re Salmon & Salmon, 143 Fed. 395, 405 (W. D. Mo. 1906); Jn re Weed- 
man Stave Co., supra, at 950. But the absence of such a provision has 
undoubtedly influenced the decision of certain cases in which state laws were 
held not to be bankruptcy laws. See Mayer v. Hellman, 91 U. S. 406, 502 
(1875); Stellwagen v. Clum, 245 U. S. 605, 617 (1918); In re McElwain, 296 
Fed. 112, 114 (C. C. A. 3d, 1924). The instant case stresses the importance 
of this provision, and indicates that a state insolvency law which provides for 
involuntary proceedings and for the debtor’s discharge, will be held to 
be suspended by the national Bankruptcy Act. Cf. Pelton v. Sheridan, 
74 Ore. 176, 144 Pac. 410 (1914). Since these objects are within the 
realm of bankruptcy legislation, to allow states to regulate them would 
interfere with the uniformity sought to be achieved by the national Bank- 
ruptcy Act. See Jn re Harr, 143 Fed. 421, 424 (E. D. Mo. 1906); Baylor v. 
Rawlings, 200 Fed. 131, 133-34 (C. C. A. 8th, 1912); 5 REMINGTON, BANK- 
RuUPTcY 190; Williston, supra, at 550. 


Britis AND Notes — CHECKS — CRIMINAL LIABILITY OF CORPORATE OF- 
FICER UNDER Bap CHECK Laws. —A statute declares it a misdemeanor for 
any person to make, draw, utter, or deliver a check, with intent to defraud, 
knowing that the maker or drawer has not sufficient funds in the bank to pay 
the check. N. Y. Penat Law (1927) §1292a. The defendant made out a 
check which he signed as treasurer of a corporation and used for the payment 
of a corporate debt. He was charged in a magistrate’s court with a violation 
of the statute and, at the close of all the testimony, moved to dismiss the 
proceeding. Held, that the issuance of the check was the act of the corpora- 
tion alone. Defendant discharged. People v. Fleishman, 133 Misc. 288, 232 
N. Y. Supp. 187 (1928). 

The check was made and issued by the corporation in the sense that the 
defendant undertook no personal civil liability on it. NEGOTIABLE INsTRU- 
MENTS Law § 20; Union Mach. & Supply Co. v. Taylor-Morrison Logging Co., 
143 Wash. 154, 254 Pac. 1094 (1927). But cf. Eastern Trust & Banking Co. 
v. Cunningham, 103 Me. 455, 70 Atl. 17 (1908). Furthermore, the corpora- 
tion could be held criminally liable for issuing it. People v. Hudson Valley 
Constr. Co., 217 N. Y. 172, 111 N. E. 472 (1916); State v. Salisbury Ice & 
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Fuel Co., 166 N. C. 366, 81 S. E. 737 (1914). But to say that because the de- 
fendant’s act in making and uttering the check was the act of the corporation, 
it was not also his individual act, is to permit a fiction to obscure fact. 
State v. Cooley, 141 Tenn. 33, 206 S. W. 182 (1918). It should never be a 
defense to a criminal action against an individual that he was acting in a 
corporate capacity in committing the offense charged. Kelly v. United 
States, 258 Fed. 392 (C. C. A. 6th, 1919), certiorari denied, 249 U. S. 616 
(1919); State v. Thomas, 123 Wash. 299, 212 Pac. 253, 33 A. L. R. 781 
(1923); 7 THompson, Corporations (3d ed. 1927) § 5633. The court 
argues that the statute should be strictly construed, and that the defendant’s 
act therefore does not fall within the letter of its condemnation. However, 
even if this be granted, the defendant actively aided and abetted the corpora- 
tion in committing the crime, and may be indicted and punished as a principal 
therefor. N. Y. PENAL LAw (1909) § 1936; People v. Bliven, 112 N. Y. 70, 
19 N. E. 638 (1889); Kelly v. United States, supra. It is worthy of notice 
that a previous New York case found no difficulty in holding a corporate 
officer criminally liable under almost identical circumstances. People v. 
Siman, 119 Misc. 635, 197 N. Y. Supp. 713 (1922). Accord: State v. Cooley, 
supra; see (1929) 29 Cor. L. REv. 355. 


Bitts AND Notes — CHECKS — DAMAGES FOR WRONGFUL DISHONOR OF 
CHECK PAYABLE TO SELF.— P, a trader, drew four checks on the D bank 
payable to “ self.” He presented three for payment personally, and the fourth 
through his solicitor. Payment was refused in each case, although there were 
sufficient funds in P’s account. P recovered his deposit in one action, and 
then sued for loss of credit, alleging in addition the loss of a valuable contract 
by way of special damage. The bank admitted liability for nominal damages, 
and paid £10 into court. P failed to prove his special damage, but the jury 
found a verdict for £250, and judgment was entered thereon. D appealed. 
Held, that since the transaction was only between two parties, the bank is not 
liable as for wrongful dishonor of a trader’s check. Verdict and judgment set 
aside and judgment entered for D. Kinlan v. Ulster Bank, Ltd., [1928] 
Ir. R. 171. 

When a bank wrongfully dishonors a trader’s check which is payable to a 
third person, substantial damages to the drawer will be presumed. Rolin v. 
Steward, 14 C. B. 595 (1854) ; James Co. v. Continental Nat. Bank, 105 Tenn. 
1, 58 S. W. 261 (1900). But cf. Ark. Dia. Stat. (Supp. 1927) § 716e; 
Wildenberger v. Ridgewood Nat. Bank, 230 N. Y. 425, 130 N. E. 600 (1921); 
(1921) 21 Cor. L. Rev. 716. There is a tendency to extend this rule to non- 
traders also. Columbia Nat. Bank v. MacKnight, 29 App. D. C. 580 (1907); 
Woody v. National Bank, 194 N. C. 540, 140 S. E. 150 (1927); see (1928) 
6 N. C. L. Rev. 322. The reason generally given is that the wrongful dis- 
honor is a slander on the drawer’s credit. Rolin v. Steward, supra; Svendsen 
v. State Bank, 64 Minn. 40, 65 N. W. 1086 (1896). In the instant case, the 
check being presented by the drawer himself, there was no publication, and 
accordingly there could be no civil liability for defamation. See Opcers, 
LIBEL AND SLANDER (sth ed. 1911) 157. The dissent, which intimates that 
the injury to credit is the same, apparently overlooks the rule that publication 
by the plaintiff himself makes a case of volenti non fit injuria. Fonville v. 
M’Nease, Dud. L. 303 (S. C. 1838); Wilcox v. Moon, 64 Vt. 450, 24 Atl. 244 
(1892). Under the majority view, there remains only the breach of a con- 
tract to pay money, for which the measure of damages is the money itself 
plus interest from the time it was due. Loudon v. Taxing Dist., 104 U.S. 771 
(1881); see Fletcher v. Tayleur, 17 C. B. 21, 29 (1855); 3 WiLttston, Con- 
TRACTS (1920) § 1410. Both elements were recovered in the principal case, 
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and no special damage was proved. The result is therefore clearly right; 
a fortiori, it is correct in jurisdictions where the action for wrongful dis- 
honor is conceived to sound in contract. Robinson v. Wiley, 188 Mass. 533, 
74 N. E. 923 (1905); see Wiley v. Bunker Hill Bank, 183 Mass. 495, 67 N. E. 
655 (1903) semble. 


CARRIERS — CONTRACTS OF CARRIAGE — Duty TO OWNER oF Goons INcon- 
SISTENT WITH Duty TO SHIPPER. —S contracted to sell B a carload of hay, 
to be delivered on car at S’s station. B ordered the defendant railroad to have 
a car put on a siding for the shipment. S loaded the car, expecting B’s agent 
to come to pay for the hay. No payment was made. The defendant’s station 
agent agreed with S to hold the car until notified by S. Nevertheless, the 
defendant shipped the car at B’s request, issuing a bill of lading to the order 
of R. S sued for the value of the hay, and recovered judgment. The defend- 
ant appealed. Held, that the defendant carrier is not liable on an agreement 
with S$, even assuming consideration for the agreement, which is in conflict 
with its duty to the shipper, B. Judgment reversed. Wirch v. Chicago, M. & 
St. P. Ry., 222 N. W. 232 (Wis. 1928). : 

S’s acts constituted delivery to the defendant as bailee for B. Straub v. 
Missouri Pac. R. R., 170 Ark. 1174, 283 S. W. 36 (1926); Illinois Central 
R. R. v. Smyser & Co., 38 Ill. 354 (1865). But the delivery was qualified as 
shown by the agreement between S and the station agent. If the contract 
between B and S was for a cash sale, such qualification, negativing S’s assent 
to the passage of title, would leave S owner of the goods. Silsby v. Boston & 
A. R. R., 176 Mass. 158, 57 N. E. 376 (1900); Adams v. Roscoe Lumber Co., 
159 N. Y. 176, 53 N. E. 805 (1899); see S. E. Lux, Jr., Merc. Co. v. Jones, 
6 S. W.(2d) 302 (Ark. 1928); 1 Wrtiston, SALES (2d ed. 1924) §.346. The 
true owner of goods may demand them from a railroad, and a refusal to 
deliver would render the latter liable for conversion, regardless of the contract 
with the shipper. 39 Stat. 540 (1916), 49 U. S. C. § 90 (1926); Southern 
Express Co. v. Dickson, 94 U. S. 549 (1876); In re Taub, 7 F.(2d) 447 
(C. C. A. 2d, 1925); Getchell v. Northern Pac. Ry., 110 Wash. 66, 187 Pac. 
707 (1920). By analogy it would seem that a violation of an agreement with 
the true owner should render the railroad liable. However, title may have 
passed to B on delivery to the carrier. Ws. Stat. (1927) 121.19(4); UNI- 
rorm Sates Act § 19(4). Nevertheless, delivery and payment were presum- 
ably concurrent conditions. Wrs. Stat. (1927) 121.42; UNrForm Sates Act 
§ 42; Merrill Furniture Co. v. Hill, 87 Me. 17, 32 Atl. 712 (1894); see Olson 
v. Mayer, 56 Wis. 551, 557, 14 N. W. 640, 643 (1883). In this case also, the 
qualification of the delivery would prevent S$ from losing his lien as between 
B and S. Gregory v. Morris, 96 U. S. 619 (1877); De Witt v. Prescott, 
51 Mich. 298, 16 N. W. 656 (1883). The lien should also be effective against 
any third party such as the railroad, which had agreed to respect it. Of course, 
the defendant would not be bound by any agreement which involved a suffi- 
cient departure from the statutory regulations of common carriers to con- 
stitute a preference. 41 STAT. 479, 483 (1920), 49 U. S. C. §§ 3(1), 6(7) 
(1926); Chesapeake & Ohio Ry. v. Westinghouse Co., 270 U. S. 260 (1926); 
Louisville & Nashville R. R. v. Maxwell, 237 U.S. 94 (1915). Such statutes 
are designed to prevent the giving of an unreasonable advantage to one 
shipper over another. See Chicago & Alton R. R. v. Kirby, 225 U. S. 155, 
163 (1912); (1928) 41 Harv. L. Rev. 1069. Though the court was of a con- 
trary opinion, whatever special service in warehousing was here given would 
not seem to offer opportunity for dangerous favoritism. But cf. Southern 
Ry. v. Prescott, 240 U. S. 632 (1916) (special agreement affecting carrier’s 
liability) ; Chicago & Alton R. R. v. Kirby, supra (special promise to expedite 
shipment). 
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ConFiict oF LAws— INHERITANCE: INTESTATE SUCCESSION — REFUSAL 
BY STATE OF SITUS TO RECOGNIZE DISTRIBUTION DECREED BY DoMICILIARY 
State. — X, domiciled in Italy, died, leaving movables in Italy and in New 
Jersey. The Italian court confirmed a settlement of the parties and decreed 
that X’s infant child, A, was entitled to one-half his estate. The plaintiff 
took out ancillary administration in New Jersey. The New Jersey court 
determined that A was entitled to two-thirds of X’s property in New Jersey. 
141 Atl. 16 (N. J. Eq. 1928). The Italian court then stated that if New 
Jersey did not recognize its disposition, the property in Italy would be redis- 
tributed so that A’s share would eventually be no more than one-half the 
entire estate, and that any obligor who paid under the New Jersey decree 
would not be regarded by the Italian court as discharged. The plaintiff, ancil- 
lary administratrix in New Jersey, applied for instructions. A statute pro- 
vided that two-thirds of the goods of which “ any person shall die intestate ” 
shall be distributed to his surviving issue. N. J. Comp. Stat. (Cum. Supp. 
1924) § 169. Held, that the property in New Jersey should be distributed in 
accordance with the New Jersey statute, despite the Italian decree. So 
ordered. Caruso v. Caruso, 143 Atl. 771 (N. J. 1928). 

The distribution of intestate personal property, at common law, is made in 
accordance with the provisions of the law of the intestate’s domicil. Colvin 
v. Jones, 194 Mich. 670, 161 N. W. 847 (1917): Fidelity & Deposit Co. wv. 
Crenshaw, 120 Tenn. 606, 110 S. W. 1017 (1908). But cf. Succession of 
Petit, 49 La. Ann. 625, 21 So. 717 (1897). But where such distribution would 
be contrary to the public policy of the state of the situs, this rule is not fol- 
lowed. See Flatauer v. Loser, 156 App. Div. 591, 595, 141 N. Y. Supp. 951, 
954 (1913); cf. Succession of Petit, supra. Since a state has power over prop- 
erty within its borders, it may by statute abrogate the common law rule, and 
provide for some other method of distribution. See Fidelity & Deposit Co.. 
v. Crenshaw, supra, at 614, 110 S. W. at 1018; In. Rev. Star. (Cahill, 1927) 
c. 39, §1; Goodrich, Problems in the Conflict of Laws (1926) 24 Micu. L. 
Rev. 558, 561. And the court of the situs, in construing its statutes, should 
properly disregard any attempt at intimidation by the court of the domicil. 
Nevertheless since such a statute would be in derogation of the common law, 
it should be strictly construed. And it seems extremely doubtful whether the 
statute relied on by the court was intended to govern property of non- 
residents. Cf. Lawrence v. Kitteridge, 21 Conn. 577 (1852); Fidelity & De- 
posit Co. v. Crenshaw, supra. The phrase “ any person ” in such statutes has 
usually been treated as synonymous with “ any resident.” Lawrence v. Kit- 
teridge, supra; cf. Fidelity & Deposit Co. v. Crenshaw, supra. It might be 
urged that the provisions of the statute are an indication of legislative policy, 
and that the common law of the domicil contrary thereto should not be 
applied. Cf. Succession of Petit, supra. But such reasoning would be mis- 
placed in the instant case because there is no palpable violation of public 
policy. It is also unfortunate that the court’s interpretation unavoidably sub- 
jects the debtors of the estate to the possibility of being forced to pay again 
in a suit in the Italian court. 


ConFiict or Laws — Property RicHts: MovABLES — JURISDICTION OF A 
State To Arrect TITLE TO Property BRouGHT INTO THE STATE WITHOUT 
THE OwNeER’s ConsEnT. — An action of replevin was brought in an Arizona 
court by a mortgagee of an automobile. The mortgage had been executed and 
recorded in Illinois. The automobile was wrongfully taken to Texas without 
the consent or knowledge of the plaintiff mortgagee and there sold to the 
defendant, a bona fide purchaser. The defendant took the automobile to 
Arizona. By the law of Texas a mortgage not recorded within the state is not 
good against a bona fide purchaser even though the property was wrongfully 





828 HARVARD LAW REVIEW 


introduced from a state where the mortgage was validly recorded. By the 
law of both Illinois and Arizona, such a purchaser takes subject to the mort- 
gage. From a judgment for the defendant, the plaintiff appealed. Held, that 
in choosing between two conflicting and independent titles, comity requires 
that effect be given to the Illinois title, acquired under a law similar to the 
Arizona law, rather than to the Texas title, obtained by virtue of a rule of law 
which Arizona repudiates. Judgment affirmed. Forgan v. Bainbridge, 274 
Pac. 155 (Ariz. 1928). 

Comity should properly mean nothing more than the rules of the conflict of 
laws. Pond v. Cook, 45 Conn. 126 (1877). Contra: Union Securities Co. v. 
Adams, 33 Wyo. 45, 236 Pac. 513 (1925). And if it be conceded that the 
purchaser procured a valid title in Texas, it would seem that Arizona should 
recognize it even though the Texas law is different from its own. Fuller v. 
Webster, 28 Del. 538, 95 Atl. 335 (1915); Embericos v. Anglo-Austrian Bank, 
[1905] 1 K. B. 677. But cf. Union Securities Co. v. Adams, supra. But 
whether a valid title was acquired in Texas is essentially a problem of whether 
a state has jurisdiction to affect interests in movables introduced into the 
state without the consent of persons having interests therein. Beale, Jurisdic- 
tion Over Title of Absent Owner in a Chattel (1927) 40 Harv. L. Rev. 805; 
Note (1911) 24 Harv. L. Rev. 567. The view provisionally advanced by the 
American Law Institute and ardently advocated by an eminent writer on the 
conflict of laws is that there is no jurisdiction. Conriicr or LAws RESTATE- 
MENT (Am. L. Inst. 1926) § 52; Beale, supra, at 810-11. The argument made 
is that ownership is a relation between person and property, and jurisdiction 
over the property does not confer jurisdiction to affect the owner’s relation 
thereto. Beale, supra, at 811. The few cases which raise the question pre- 
sented by the facts of the principal case are not only not uniform in result but 
utterly fail to analyze the problem in this way. Edgerly v. Bush, 81 N. Y. 
199 (1880); Wylie v. Speyer, 62 How. Pr. 107 (N. Y. 1881) (both in accord 
in result with the principal case). Contra: Fuller v. Webster, supra; Emberi- 
cos v. Anglo-Austrian Bank, supra. It has been held that a state can impose a 
lien on such property, and this decision is accepted by the writer who asserts 
lack of jurisdiction to deprive the owner of title. Wéillys-Overland Co. v. 
Evans, 104 Kan. 632, 180 Pac. 235 (1919). Beale, supra, at 812. Since the 
problem of jurisdiction is more a matter of logic and analysis than of degree, 
there would seem to be no difference, so far as jurisdiction is concerned, be- 
tween “ postponing an owner,” as in the lien case, and depriving him entirely 
of his title. In each instance, his relation to the chattel as owner is affected. 
Moreover, it is accepted that a state has jurisdiction to proceed by way of 
garnishment even though it has no jurisdiction over the principal debtor- 
creditor. Harris v. Balk, 198 U. S. 215 (1905). Conriict or Laws RESTATE- 
MENT (Am. L. Inst. 1926) § 114. Here again a relationship is affected. Con- 
sistency would seem to require a similar result in all these cases. And quere 
whether the courts will accept the relational idea of ownership and the con- 
clusion that there is no jurisdiction. See Note (1928) 41 Harv. L. Rev. 770, 
780. But cf. Note (1911) 24 Harv. L. Rev. 567. Even if it were conceded, 
however, that jurisdiction exists, practical considerations should lead to the 
refusal of a state to deprive the absent owner of his title. See Note (1928) 
41 Harv. L. REv. 770, 780. 


CoNSTITUTIONAL LAW — SEARCHES AND SEIZURES — ADMISSIBILITY OF Evi- 
DENCE OBTAINED BY ARREST WITHOUT A WARRANT BY STATE OFFICER FOR 
FEDERAL MIsDEMEANOR.—A New York statute provides that “a peace 
officer may, without a warrant, arrest a person, . . . for a crime, committed 
or attempted in his presence.” N.Y. Cope Crrm. Proc. (1881) §177. The 
defendant, while motoring in New York state, was stopped by a state trooper 
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for a violation of a traffic law. The officer then ascertained, without making 
a search, that there was whiskey in the car; and, though lacking a warrant, he 
arrested the defendant for transporting liquor, a misdemeanor under the 
National Prohibition Act. 41 Stat. 308 (1919), 27 U. S. C. § 12 (1926). 
The officer then searched the car, seized the whiskey, and turned it over to 
the federal authorities. The defendant’s motion for suppression of the evi- 
dence was denied. From a judgment of conviction, the defendant appealed. 
Held, that the evidence was legally obtained, since the arrest was lawful, and 
the search and seizure a proper incident thereto. Judgment affirmed. Marsh 
v. United States, 29 F.(2d) 172 (C. C. A. 2d, 1928). 

An illegal seizure of liquor by state officers in New York state, where there 
is no prohibition enforcement act, is considered, in the absence of evidence to 
the contrary, to be solely for the use of federal authorities, and the evidence 
so obtained is inadmissible in federal prosecutions. Gambino v. United States, 
275 U. S. 310 (1927). Therefore, the court in the instant case had to find 
that the seizure was lawful. Cf. U.S. Const. Amenp. IV. That a state may 
authorize its officers to arrest without a warrant for a federal misdemeanor 
seems clear; a federal offender has no constitutional right to be arrested by a 
federal rather than a state officer. But see Lenski v. O’Brien, 207 Mo. App. 
224, 228, 232 S. W. 235, 237 (1921). It has been taken for granted in New 
York that a state has such power. See Gambino v. United States, supra, at 
315, notes 1-2. Therefore, the question was presented which has seldom 
arisen before, namely, whether the New York statute confers such authority. 
The construction adopted is in accord with the legislative intent to extend the 
inadequate common law authority to arrest without a warrant. See N. Y. 
Cope Crim. Proc. (1881) §§ 177, 183. Hence the decision seems sound. 
United States v. Bumbola, 23 F.(2d) 696 (N. D. N. Y. 1928); cf. United 
States v. Jankowski, 28 F.(2d) 800 (C. C. A. 2d, 1928); Westbrook v. New 
York Sun, 58 App. Div. 562, 69 N. Y. Supp. 266 (1901); People v. Lafaro, 
225 App. Div. 706, 232 N. Y. Supp. 513 (1928); (1925) 74 U. or Pa. L. Rev. 
196 (forfeiture to United States after seizure by state officers); see Gambino 
v. United States, supra, at 315. But see McBAIN, ProHrBiTiION LEGAL AND 
ILLEGAL (1928) 66-68. The arrest being lawful, the officer’s search was rea- 
sonably incident thereto. Koscielski v. State, 158 N. E. go2 (Ind. 1927); see 
Carroll v. United States, 267 U. S. 132, 158 (1925); Note (1924) 32 A. L. R. 
680; (1927) 51 id. 424. The decision, however, has been deprived of practi- 
cal value in prohibition enforcement by the recent Jones-Stalker Act making 
the crime of transporting liquor a felony. Act of March 2, 1929; cf. 35 Star. 
1152 (1909), 18 U. S. C. § 541 (1926). 


ConTRACTS — CoNSIDERATION: VALIDITY — ProMIsE TO Do AN Act WHICH 
May BE ILLEGAL AT TIME PERFORMANCE IS DUE AS CONSIDERATION IN BtI- 
LATERAL ConTrRACT. — A corporation sold some of its stock to the defendant, 
who was an employee of the corporation. In the contract of sale the defend- 
ant agreed to resell the stock to the corporation upon the termination of the 
employment and the corporation promised to repurchase it. A statute pro- 
vided that “‘A director of a stock corporation who concurs in any vote or 
act of the directors of such corporation, or any of them, by which it is in- 
tended . . . to apply any portion of the funds of such corporation, except 
surplus, directly or indirectly, to the purchase of shares of its own stock, is 
guilty of a misdemeanor.” N.Y. Penat Law (1924) § 664. When the em- 
ployment terminated, the defendant refused to resell the stock to the corpora- 
tion. In an action brought by the corporation for specific performance of 
the contract, the defendant moved to dismiss the complaint. The motion was 
granted by the special term, and the corporation appealed. The appellate 
division certified the question to the court of appeals. Held, that the promise 





830 HARVARD LAW REVIEW 


of the corporation was illusory, since it was not binding unless the corporation 
had surplus profits, and that therefore the contract was not enforceable. 
Judgment reversed. Topken, Loring & Schwartz, Inc. v. Schwartz, 249 N.Y. 
206, 163 N. E. 735 (1928). 

It has long been settled that in a bilateral contract, in which one promise is 
the consideration for the other, each promise must be binding upon the 
promisor. See Williston, The Effect of One Void Promise in a Bilateral Agree- 
ment (1925) 25 Cox. L. REv. 857, 859 et seg.; CONTRACTS RESTATEMENT 
(Am. L. Inst. 1928) § 80. But cf. Oliphant, Mutuality of Obligation in Bi- 
lateral Contracts at Law (1925) 25 Cou. L. Rev. 705. If a promisor, there- 
fore, reserves an unqualified right to refuse to perform his bargain, his promise 
is illusory and neither party is bound. Bankers’ Trust & Audit Co. v. Farmers’ 
& Merchants’ Bank, 163 Ga. 352, 136 S. E. 143 (1926); Stanley v. Kentucky 
Utilities Co., 223 Ky. 688, 4 S. W.(2d) 732 (1928); see 1 WiLtiston, Con- 
TRACTS (1920) § 43. Buta bilateral contract is valid even though it provides 
that one of the parties may terminate it upon the happening of certain con- 
tingencies. Keystone Steel & Wire Co. v. Pierce Oil Co., 17 F.(2d) 476 
(C. C. A. 7th, 1927); Vitagraph, Inc. v. Liberty Theatres Co., 197 Cal. 694, 
242 Pac. 709 (1925); Wood & Co. v. Van Deursen, 122 Okla. 19, 250 Pac. 524 
(1926). And the same is true where the performance on one side is entirely 
conditional upon the happening of a future event. Green v. Hollingshead, 
172 Ark. §75, 290 S. W. 51 (1927); Beaumont Traction Co. v. Texarkana & 
Ft. S. Ry., 103 Tex. 49, 123 S. W. 124 (1909). It seems that the decisive 
factor in determining whether a promise is illusory is whether the event upon 
which performance is conditioned is within the arbitrary control of the prom- 
isor. Cf. 1 Writiston, Contracts §104. This factor was absent in the 
principal case. If the corporation had surplus profits, it was not forbidden 
by the statute from buying its own stock. See Slochem v. Villard, 207 N. Y. 
587, 591, 101 N. E. 467, 468 (1913). And it would seem that the existence of 
a surplus is not so far within the control of the corporation as to make its 
promise illusory. The result reached is doubly open to criticism, not only 
because it represents an incorrect application of the mutuality doctrine but 
also because it bars a desirable type of contract between corporations and 
their employees. See (1929) 29 Cor. L. Rev. 356. 


CrrmInAL Law — INSANITY — ErFrect oF FAILurRE To PLEAD INSANITY 
EXISTING AT TIME oF TriAL. — The Illinois criminal code provides that no 
one shall be tried for a crime while insane. Ity. Rev. Stat. (Cahill, 1927) 
c. 38, §622. The defendant was indicted and tried for larceny. His defense 
was insanity at the time of committing the alleged offense, no objection being 
made on the ground of insanity at the time of the’ trial. The jury found 
that the defendant was guilty as charged, but that since the commission of 
the crime he had become, and still was, insane. From an order overruling 
a motion for a new trial and committing him to the state hospital for the 
insane, the defendant appealed. Held, that an objection on the ground of 
supervening insanity cannot be taken for the first time after a verdict has 
been rendered. Judgment reversed on other grounds. People v. Hart, 164 
N. E. 156 (Ill. 1928). 

A prisoner cannot be tried while so insane as to be unable to conduct a 
rational defense. Freeman v. People, 4 Denio 9 (N. Y. 1847); see 3 BrsHop, 
New CrrMInat Procepure (2d ed. 1913) §$667(2). At common law the 
method of determining this question was within the discretion of the trial 
court. YVoutsey v. United States, 97 Fed. 937 (C. C. A. 6th, 1899); see 
3 BrsHop, op. cit. supra, § 666(3). But the usual practice, expressly required 
by statute in some states, is to try the issue before a special jury. People v. 

Ah Ying, 42 Cal. 18 (1871); Int. Rev. Strat. (Cahill, 1927) c. 38, $622. If 
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the question is not raised until the trial has begun, it may, in some states, 
be left to the trial jury with the other issues. State v. Khoury, 149 N. C. 
454, 62 S. E. 638 (1908). The purpose of the rule prohibiting the trial of 
insane persons is to avoid the conviction of those whose mental disabilities 
have prevented them from raising proper defenses or divulging exculpating 
facts. Regina v. Berry, 1 Q. B. D. 447 (1876); Freeman v. People, supra. 
Hence the failure of the defendant during the trial to object that he was 
insane should not bar him from showing the fact afterward, thus invalidating 
the trial. United States v. Lancaster, Fed. Cas. No. 15,555, at 552 (C. C. N. 
D. Ill. 1877); see State v. Reed, 41 La. Ann. 581, 583, 7 So. 132 (1889); cf. 
Taffe v. State, 23 Ark. 34 (1861). Contra: Danforth v. State, 75 Ga. 614, 
(1885); State v. Wilson, 69 Wash. 235, 124 Pac. 1125 (1912) (both cases 
decided under statutes requiring special pleas). Unless this is allowed, an 
innocent person may be punished merely because his mental condition pre- 
cluded a timely assertion of his rights. An appellate court no doubt should 
require a convincing showing before it orders a new trial. Burton v. 
State, 33 Tex. Cr. 138, 25 S. W. 782 (1894). But in the principal case, the 
peculiar verdict of the jury, and the corroborating action of the judge in com- 
mitting the defendant to the state hospital, warranted at least an investigation 
to determine whether the defendant had in fact been insane at the time of the 
trial. Cf. United States v. Lancaster, supra. 


EvIDENCE — ADMISSIONS: By PARTIES AND Privies — DELIBERATE FALSE 
TESTIMONY AS AN ADMISSION oF LiaBILIty. — The plaintiff’s automobile was 
hit by a taxicab owned by the defendant. The plaintiff obtained the name of 
A, who was alleged to be the driver of the cab. At the trial of an action to 
recover for the damage caused by the collision, the defendant, called by the 
plaintiff, testified that A was employed by him, but that A was not working’ 
for him on the night of the accident, and that neither he nor any of his drivers 
knew of an accident in which the car in question was involved. A testified to 
the same effect. Other witnesses identified A as the driver of the taxicab. 
The judge of the municipal court denied a request for a ruling that there was 
no evidence that A was acting in the scope of his employment at the time of 
the accident. He found for the plaintiff and reported the case. From an 
order dismissing the report, the defendant appealed. Held, that the judge 
could have found that the defendant deliberately swore falsely, and that such 
a falsehood would be an admission of liability having probative value. Order 
affirmed. D’Arcangelo v. Tartar, 164 N. E. 87 (Mass. 1928). 

Misconduct of a party, such as bribery of witnesses and suppression of 
testimony, may be regarded as an admission that his cause is bad, and evi- 
dence of such conduct has some probative force. Chicago City Ry. v. 
McMahon, 103 Ill. 485 (1882); Simes v. Rockwell, 156 Mass. 372, 31 N. E. 
484 (1892); Nowack v. Metropolitan St. Ry., 166 N. Y. 433, 60 N. E. 32 
(1901); see 1 WicmoreE, EviweNnce (2d ed. 1923) §§ 277-78. Similarly, evi- 
dence of material false statements by an accused, or an attempt te prove an 
alibi based on fabricated testimony, tend to prove his guilt. Wéilson v. United 
States, 162 U. S. 613 (1895); Commonwealth v. Devaney, 182 Mass. 33, 
64 N. E. 402 (1902); Tatum v. State, 131 Ala. 32, 31 So. 369 (1901) (false 
alibi). Deliberate false testimony by a party in a civil case should logically 
have equal force as an admission. But clearly a deliberate falsehood must 
first be shown. See Commonwealth v. Trefethen, 157 Mass. 180, 199, 31 
N. E. 961, 968 (1892). In the principal case, the defendant’s own testimony 
was uncontradicted; nor was he shown to have induced the driver to falsify. 
A finding of falsehood and collusion could, therefore, be based only on an 
inference. And the trial judge made no such finding except insofar as it was 
implicit in a judgment for the plaintiff. It has been consistently held that 
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belief that testimony is false will not support an affirmative finding that the 
reverse of that testimony is true. Cruzan v. New York C. & H. Riv. R. R., 

227 Mass. 594, 166 N. E. 879 (1917); Boatman’s Sav. Bank v. Overall, 16 
Mo. App. 510 (1885); Wallace v. Berdell, 97 N. Y. 13 (1884). For if dis- 
belief operated as proof, the trier of fact would be uncontrolled. But under 
the principal case, belief that a party is falsifying serves only to add weight to 
his opponent’s evidence. The appellate court can, therefore, decide whether 
that evidence, supported by an admission which could have been found, is 
enough to sustain the verdict. By this expedient the court may, if it sees fit, 
relieve a party, whose opponent has testified, of some embarrassing difficulties 
of proof. 


EvIDENCE — SIMILAR FACTS AND OCCURRENCES — ADMISSIBILITY OF PREVI- 
ous OFFENSES TO Arp Jury IN Fixinc PuNISHMENT. — During a trial for 
murder the state introduced in evidence a confession of the defendant which 
covered other crimes than that for which he was indicted. The judge refused 
to exclude those portions which referred to other crimes. A Pennsylvania 
statute provides that when a person is convicted of murder in the first degree, 
it lies within the discretion of the-jury to impose a sentence of death or life 
imprisonment. Pa. Strat. (Supp. 1928) § 7075. The defendant was found 
guilty, and the jury fixed the penalty as death. He appealed. Held, that 
the evidence was admissible to aid the jury in determining the punishment. 
Judgment affirmed. Commonwealth v. Parker, 143 Atl. 904 (Pa. 1928). 

Evidence of prior convictions is generally admitted under statutes providing 
an increased penalty for second offenders. Staie v. Zink, 102 W. Va. 610, 
135 S. E. 905 (1926); see State v. Bailey, 165 La. 341, 349, 115 So. 613, 616 
(1928). But cf. Lyles v. State, 18 Ala. App. 62, 88 So. 375 (1921). Courts 
recognize the highly prejudicial nature of such testimony, but adopt the 
theory, inapplicable here, that the statute creates a new offense, and that the 
jury must find the prior conviction as a necessary element of that offense. 
Hall v. Commonwealth, 106 Ky. 894, 51 S. W. 814 (1899); People v. Sickles, 
156 N. Y. 541, 51 N. E. 288 (1898). Contra: Howard v. State, 139 Wis. 520, 
121 N. W. 133 (1909). The better practice, however, treats it as affecting 
only the penalty, and excludes the evidence until after ‘the issue of guilt has 
been tried. N. Y. Penat Law (1926) § 1942; see People v. Gowasky, 244 
N. Y. 451, 460, 155 N. E. 737, 740 (1927); 8 Epw. VII, c. 50, § 10(4) 
(1908); 1 WicmorE, EvipeNce (2d ed. 1923) § 196. Such would have been 
the best solution in the principal case, and wiser legislation would so have 
provided. But statutory shortcomings do not always leave a willing court 
powerless to reach the desired result. State v. Ferrone, 96 Conn. 160, 113 
Atl. 452 (1921); see (1922) 31 Yate L. J. 440. And the Pennsylvania policy 
against “ piecemeal verdicts ” would not have been violated by allowing sepa- 
rate determinations, since the fixing of sentence is a function distinct from 
the verdict. If separate findings were really impossible, it would be better 
to exclude the evidence altogether, regardless of its value in fixing the penalty, 
in view of the virtual certainty that it will prejudice the jury on the ques- 
tion of guilt. Matthews v. State, 109 Tex. Cr. 560, 5 S. W.(2d) 994 (1928); 
see State v. Tranmer, 39 Nev. 142, 153, 154 Pac. 80, 83 (1915). Contra: 
People v. Hall, 199 Cal. 451, 249 Pac. 859 (1926); State v. O’Neill, 76 Mont. 
526, 248 Pac. 215 (1926). The principal case illustrates the unfortunate 
effect of attempting to patch up the criminal law by hasty and ill-considered 
measures. 


FRAUDULENT CONVEYANCES — TRANSFERS FOR VALUE— ANNULMENT OF 
MArrIAGE AS INVALIDATING CONVEYANCE. — M, cashier of a bank, embezzled 
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its funds and purchased a plot of land. Subsequently he conveyed the prop- 
erty to W, then a married woman, in consideration of her promise to marry 
him once she should obtain a divorce. W and M were later married, but 
after M had been sentenced to prison for his crime, W secured an annulment 
of the marriage on grounds of fraud. The plaintiff, assignee of the bank’s 
claim, sued M and W and sought to set the conveyance aside as in fraud of 
creditors. From a judgment dismissing the complaint against W, the plain- 
tiff appealed. Held, that since the marriage had been annulled there was no 
consideration for the transfer, and it wili be set aside. Judgment reversed. 
— Surety Co. v. Conner, 225 App. Div. 137, 232 N. Y. Supp. 94 
1928). 

Although the court treats the case as involving consideration, it would seem 
that to support the conveyance as against creditors it is necessary to find that 
the defendant gave value. The New York statute has been construed to make 
a marriage induced by fraud void ab initio once an annulment is decreed. 
N. Y. Domestic Rexations Law (1909) § 7; Matter of Moncrief, 235 N. Y. 
390, 139 N. E. 550 (1923). Since by this view there never was any marriage, 
the performance of the marriage ceremony could not constitute value. And 
although the unperformed promise to marry alone would be sufficient con- 
sideration, it is more difficult to find that it constitutes value. Some cases, 
however, have upheld the transfer even where there had been no marriage. 
Smith v, Allen, 5 Allen 454 (Mass. 1862); De Hierapolis v. Reilly, 44 App. 
Div. 22, 60 N. Y. Supp. 417 (1899), afd, 168 N. Y. 585, 60 N. E. 1110 
(1901). And it is possible to distinguish an unperformed promise to marry 
from a promise to pay money on the ground that the former involves a well 
recognized factual change of position. See Smith v. Allen, supra, at 459. Cer- 
tainly in the instant case W cannot for all purposes be placed in statu quo. 
The result reached, however, follows an earlier adjudication on very similar 
facts. Rubin v. Joseph, 215 App. Div. 91, 213 N. Y. Supp. 460 (1926). But 
cf. Coats v. Coats, 160 Cal. 671, 118 Pac. 441 (1911). And in any event, the 
principal case can be rested on the circumstance that W’s promise to marry 
was void as against public policy when it was made, since she was at that 
time married to another. Williams v. Igel, 62 Misc. 354, 116 N. Y. Supp. 778 
(1909) ; cf. Prevost v. Wood, 21 T. L. R. 684 (1905). Under this view, there 
would neither be value nor consideration for the conveyance. 


INHERITANCE TAXES — PowEeR TO TAX — RETROSPECTIVE PROVISIONS OF 
THE FEDERAL EstaTE Tax. — The Revenue Act of 1921 imposed a tax on the 
transfer of the net estate of every person dying after the passage of the act 
and provides that in calculating the tax the gross estate shall include the value 
at the time of his death of all property of the decedent “. . . to the extent 
of any interest therein . . . with respect to which he has at any time created 
a trust . . . intended to take effect in possession or enjoyment at or after his 
death (whether such trust is created before or after the passage of this act).” 
42 STAT. 277, 278 (1921). Before the passage of the act, A created two trusts, 
reserving to himself the income for life and a power of revocation; and five 
other trusts, reserving the power to supervise their administration, and, 
jointly with the beneficiaries, to “alter, change, or modify” them. A died in 
1922. In assessing the tax on his estate the corpus of the seven trusts was 
included. The plaintiff, as executor, paid the tax under protest and brought 
suit against the collector of taxes. A judgment for the plaintiff was affirmed 
by the circuit court of appeals. 24 F.(2d) 91 (C. C. A. 7th, 1927). There- 
after a writ of certiorari was granted. Held, that the transfers made in the 
two trusts were “ intended to take effect in possession or enjoyment at or after 
the death” of the settlor, within the meaning of the act; but that the five 
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trusts were not subject to the estate tax. Judgment reversed in part. Rein- 
ecke v. Northern Trust Co., 49 Sup. Ct. 123 (U. S. 1929). 

The court construed the clause, “ intended to take effect in possession or 
enjoyment,” as referring to the shifting of the economic benefits of ownership 
from the decedent, rather than to the technical vesting of the interests of the 
trustee and beneficiaries. Cf. Saltonstall v. Saltonstall, 276 U.S. 260 (1928); 
(1928) 41 Harv. L. Rev. 916. This interpretation is warranted, as the purpose 
of the legislation is to tax “ the interest which ceases by reason of the death.” 
See Edwards v. Slocum, 264 U. S. 61, 63 (1924); cf. New York Trust Co. v. 
Eisner, 256 U. S. 345 (1921). It follows that the extent to which property 
actually transferred inter vivos before the passage of the statute may be 
included in the estate depends on the nature of the interest remaining in the 
transferor until his death. If he was divested of all incidents of ownership, 
there is no transfer at death to be taxed. Nichols v. Coolidge, 274 U. S. 531 
(1927); cf. Shukert v. Allen, 273 U.S. 545 (1927). It has been held that the 
tax cannot be imposed when the settlor retains only a life interest. Frew v. 
Bowers, 12 F.(2d) 625 (C. C. A. 2d, 1926). The instant case seems to confine 
the operation of the retrospective provisions of the act to cases in which the 
decedent had retained an exclusive power of control over the interests of the 
beneficiaries of the trusts. Cf. Note (1929) 38 YALE L. J. 657. The inter- 
pretation given the act avoids serious constitutional difficulties urged against 
it. Thus, the method of valuation is not arbitrary or capricious if the settlor 
has received the income and retains the right to recall the property. Cf. Frew 
v. Bowers, supra; Note (1926) 40 Harv. L. Rev. 118. Nor can the tax 
properly be regarded as a retroactive burden on a privilege gratuitous when 
exercised. Cf. Blodgett v. Holden, 275 U. S. 142 (1927); Untermeyer v. 
Anderson, 276 U. S. 440 (1928) (holding tax on gift completed before passage 
of statute unconstitutional). The result in the principal case throws doubt 
upon the holding, under the similar provisions of the Revenue Act of 1919, 
that the estate tax did not apply to the transfer of proceeds of life insurance 
policies obtained before its enactment, even though the insured retained 
power to change the beneficiary. Lewellyn v. Frick, 268 U. S. 238 (1925). 
But cf. 44 StTaT. 70 (1926), 26 U. S. C. 1094 (1926); Chase Nat. Bank v. 
United States, 49 Sup. Ct. 126 (U. S. 1929). 


LICENSES — REVOCATION — LIABILITY OF THEATRE OWNER FOR UNWAR- 
RANTED EJECTION OF Patron. — The plaintiff bought a ticket at the de- 
fendant’s theatre and while watching the performance was ejected on an 
unfounded charge of misbehavior. Though no unreasonable force was used, 
he was subjected to insulting language. From a judgment for the plaintiff, 
the defendant appealed. Held, that where a patron of a theatre is insulted 
and caused to leave, without just or reasonable cause, the theatre is liable in 
damages. Judgment affirmed. Planchard v. Klaw & Erlanger Theatres Co., 
166 La. 235, 117 So. 132 (1928). 

The orthodox view in the United States holds that a theatre ticket confers 
a license revocable at the will of the proprietor, and thus confines damages 
for an unwarranted ejection to the price of the ticket. Marrone v. Washing- 
ton Jockey Club, 227 U. S. 633 (1913); Shubert v. Nixon Amusement Co., 
83 N. J. L. ror, 83 Atl. 369 (1912); see Opinion of the Justices, 247 Mass. 
589, 506, 143 N. E. 808, 811 (1924); Note (1924) 30 A. L. R. 951; (1914) 
27 Harv. L. Rev. 495; cf. Wood v. Leadbitter, 13 M. & W. 838 (1845). 
Revocation is effective, and renders the patron a trespasser, in spite of the 
fact that it is a breach of contract. See Kerrison v. Smith, [1897] 2 Q. B. 
445, 448; Pottock, Torts (12th ed. 1923) 382. A few jurisdictions have 
repudiated this doctrine, and allow substantial damages for unwarranted 
ejection, as did the principal case. Hurst v. Picture Theatres, Ltd., [1915] 
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1 K. B. 1; Bouknight v. Lester, 119 S. C. 466, 112 S. E. 274 (1921); Cat. 
Civ. Cope (Deering, 1923) §§ 53, 54; Note (1917) 26 YALE L. J. 395. In the 
interest of maintaining order, a proprietor must be permitted to eject a patron 
if there is reasonable cause to believe that he has violated the implied condi- 
tions of his contract, and is creating a disturbance. Russo v. Orpheum 
Theatre & Realty Co., 136 La. 24, 66 So. 385 (1914). Where, however, the 
patron is humiliated in the presence of a great number of people by being 
put out without just cause, he is not adequately compensated by the return 
of his money. Even if the license is considered revocable, recovery should 
be allowed for the indignity of the expulsion, as part of the damages occasioned 
by the breach of contract. Aaron v. Ward, 203 N. Y. 351, 96 N. E. 736 
(1911) (expulsion from amusement park); cf. Carmichael v. Southern Bell 
Tel. & Tel. Co., 157 N. C. 21, 72 S. E. 619 (1911) (discontinuance of tele- 
phone service); Westesen v. Olathe State Bank, 78 Colo. 217, 240 Pac. 689 
(1925) (dishonor of check); 1 Sepcwick, Damaces (oth ed. 1912) § 45; 
(1926) 39 Harv. L. Rev. 1097. Contra: Buenzle v. Newport Amusement 
Ass'n, 29 R. I. 23, 68 Atl. 721 (1908) (exclusion from dance-hall). Unfortu- 
nately, since the basis of recovery is not clearly indicated in the principal case, 
the opinion contributes little toward the clarification of the law of licenses. 


MortTcAGEs — EquitaBLE Mortcaces — VALIDITY OF ORAL PROMISE TO 
MortcacE WHERE DEED 1s EVENTUALLY EXECUTED WITHIN Four MontTHS 
or BANKRUPTCY. — A had been lending money to B for many years. In April, 
1926, B applied to A for a loan but A refused to make further advances except . 
upon security. B thereupon orally agreed to give security in the form of a 
deed tu certain specified realty. Thereafter, several loans were made to B. 
In spite of repeated demands, however, the deed was not given until February, 
1927, within four months of B’s bankruptcy. On the petition of the trustees 
in bankruptcy, an order was issued that A and B convey the property to the 
trustees. The defendants appealed. Held, that since the agreement between 
A and B was not for a present right in the land but was a promise to deed the 
land at some future time, no equitable lien arose prior to the delivery of the 
deed, at which time the creation of the legal mortgage constituted a prefer- 
8 Judgment affirmed. White v. Barnard, 29 F.(2d) 510 (C. C. A. 1st, 
1928). 

An agreement, founded on consideration, to execute a mortgage creates an 
equitable mortgage. Walker v. Brown, 165 U. S. 654 (1897); Carter v. 
Sapulpa & I. R. R., 49 Okla. 471, 153 Pac. 853 (1915); 3 Pomeroy, Equity 
JURISPRUDENCE (4th ed. 1918) § 1235; see Stone, The “ Equitable Mortgage” 
in New York (1920) 20 Cot. L. Rev. 519. Such contracts will be specifically 
enforced. Hamilton v. Hamilton, 162 Ind. 430, 70 N. E. 535 (1904); Fry, 
SPECIFIC PERFORMANCE (3d ed. 1892) § 54; Note (1920) 33 Harv. L. Rev. 
456. The agreement must, however, show an intention to create a lien. Smith 
v. Rainey, 9 Ariz. 362, 83 Pac. 463 (1906); Hibernian Banking Ass’n v. Davis, 
295 Ill. §37, 129 N. E. 540 (1920). In the instant case the fact that A refused 
to grant further loans without security until B promised to give a deed to 
specified realty seems to show an intent to charge that land. But the case can 
be supported on the different ground that since the promise to give security 
was oral, it falls within the Statute of Frauds and is unenforceable. Washing- 
ton Brewery Co. v. Carry, 24 Atl. 151 (Md. 1892); Newman v. Newman, 
103 Ohio St. 230, 133 N. E. 70 (1921). And although part performance takes 
the case out of the statute, yet, by the weight of authority, payment is not 
part performance. Sleeth v. Sampson, 237 N. Y. 69, 142 N. E. 355 (1923); 
(1924) 2 N. Y. U. L. Rev. 190; 1 Wixtiston, Contracts (1920) § 404; see 
Note (1925) 38 Harv. L. Rev. 967, 960; cf. Farmers’ State Bank of Cunning- 
ham v. St. Aubyn, 120 Kan. 66, 242 Pac. 466 (1926); (1926) 10 Minn. L. 
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Rev. 541. A subsequent memorandum may take the contract out of the 
Statute of Frauds, and when one is given, in some jurisdictions it is said to 
relate back to the time of the original agreement. By this view, although the 
memorandum was given within four months of bankruptcy there is no prefer- 
ence if the oral contract was made more than four months before bankruptcy. 
Burdick v. Jackson, 7 Hun 488 (N. Y. 1876); 1 Jones, Mortcaces (8th ed. 
1928) § 227. This, it is submitted, runs counter to the spirit of the Bank- 
ruptcy Act. The doctrine of relation back is a pure fiction and should not be 
applied when the rights of creditors are involved. See McLaughlin, Amend- 
ment of the Bankruptcy Act (1927) 40 Harv. L. Rev. 341, 389. Moreover, 
even where the promise to give a mortgage creates an equitable lien, it has 
been held by some courts that under the Bankruptcy Act the trustee has a 
superior claim. Hayes v. Gibson, 279 Fed. 812 (C. C. A. 3d, 1922); Jn re 
Traut’s Estate, 297 Fed. 458 (C. C. A. 8th, 1924); see Note (1924) 9 MINN. 
L. Rev. 54, 57. Contra: Walton Land & Timber Co. v. Runyan, 269 Fed. 128 
(C. C. A. 5th, 1920). 

MUNICIPAL CORPORATIONS — LEGISLATIVE CONTROL — PuBLIc UTILITIES 
CoMMISSION AS A “ SPECIAL COMMISSION ” FORBIDDEN BY THE STATE Con- 
STITUTION. — The plaintiff city operated its own lighting plant, in competi- 
tion with that of a private company. The city and the company agreed to 
abandon their former flat rate charges and install meters, but the company 
later refused to do so. The city filed a petition with the public utilities com- 
mission, requesting that the company be required to go on a meter system. The 
company answered that it was willing to adopt the meter system, provided that 
reasonable rates were established for both the company and the city; that 
under the proposed meter rate the city would operate at a loss; and that such 
competition would result in a destruction of business. The state constitution 
provided: “ The Legislature shall not delegate to any special commission, pri- 
vate corporation or association, any power to make, supervise or interfere with 
any municipal improvement, money, property or effects, whether held in trust 
or otherwise, to levy taxes, to select a capitol site, or to perform any municipal 
functions.”” Utan Const. Art. 6, § 29. The city demurred to the jurisdiction 
of the commission to fix its rates, and the demurrer being overruled, procured 
a writ of certiorari. Held, that insofar as the statute gives the public utilities 
commission jurisdiction over municipally owned utilities, it is unconstitutional. 
Logan City v. Public Utilities Commission, 271 Pac. 961 (Utah 1928). 

The constitutional provision in the principal case is found in many state 
constitutions, together with other clauses designed to prevent the legislative 
oppression of municipalities so common in the last century. See McBarn, 
Municipat Home Rute (1916) 45-48. The evil which this particular clause 
sought to remove was the legislative practice of appointing a commission to 
carry out some of the functions of a city with power to make unlimited drafts 
upon the municipal treasury. See Perkins v. Slack, 86 Pa. 270 (1878). But 
in only one early case was the provision held to render a statute unconstitu- 
tional. Commonwealth ex rel. Dare v. Commissioners of Dauphin County, 
23 Pa. Co. Ct. 646 (1900). For many years after its enactment, this constitu- 
tional provision remained dormant, because the same ground was covered by 
the usual prohibition against special legislation, and objection was always 
taken on the latter basis. See McBatn, loc. cit. supra. In late years, how- 
ever, the question has arisen whether the provision prevents regulation of 
municipally owned utilities by public service commissions. In accordance 
with the principal case, it has been held that the clause protects local self- 
government and must be given a liberal interpretation to prevent circumven- 
tion by legislative usurpation. Town of Holyoke v. Smith, 75 Colo. 286, 226 
Pac. 158 (1924). Comtra: Public Service Commission v. Helena, 52 Mont. 
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527, 159 Pac. 24 (1916). But it would seem that the only commissions for- 
bidden are special commissions, that this prohibition goes hand in hand with 
that against special legislation and should be similarly construed, and that a 
commission with jurisdiction over all municipal corporations throughout the 
state cannot properly be called “special.” Cf. (1929) 18 Nat. Mun. Rev. 
101. 


RECORDING AND REGISTRY Laws — TorRENS SysTEM — DepIcATION — Er- 
FECT OF Prior UNREGISTERED COMMON LAW DepiIcaTION Upon TITLE OF 
EXECUTION PURCHASER OF REGISTERED LAND. — The owner of a lot registered 
under the Torrens system, made and delivered a plat of dedication to the 
cross-petitioner, a village. The plat was filed and recorded with the recorder 
of deeds instead of being registered under the Torrens system. The village 
passed ordinances for the laying out of water mains, sewers, and paving, and 
work was begun thereunder. At an execution sale under a judgment in favor 
of another person, the petitioner’s husband purchased the lot, without actual 
notice of the dedication or of the work undertaken by the village. He there- 
after conveyed to her, and she sought to register her title under the Torrens 
law. From a decree granting her petition and dismissing a cross-petition of 
the village praying for registration of its easement, the village appealed. Held, 
that the owner had made an effective common law dedication of which the 
petitioner had constructive notice and that the instrument of dedication was 
not required to be registered under the Torrens law. Decree reversed. 
Hooper v. Haas, 164 N. E. 23 (Ill. 1928). 

Upon the theory that a common law dedication operates by way of equitable 
estoppel, the few adjudications in point have held an unrecorded dedication 
unenforceable against a bona fide purchaser. Phillips v. Laguna Beach Co., 
190 Cal. 180, 211 Pac. 225 (1922) (express written dedication); Sexton v. 
Elizabeth City, 169 N. C. 385, 86 S. E. 344 (1915) (implied dedication) ; 
Schuchman v. Homestead, 111 Pa. 48, 2 Atl. 407 (1886) (express oral dedica- 
tion); see Note (1922) 10 Cauir. L. Rev. 419. If this theory were applied to 
the principal case, the petitioner, in the position of an execution purchaser 
with constructive notice, would be subject to the same equities which might 
have estopped the dedicator. Clay v. Trimble, 165 Ky. 697, 178 S. W. 1036 
(1915); cf. 3 THompson, REAL Property (1924) § 2513. But a dedication 
is more properly considered as a grant. 2 TrFFANY, REAL Property (2d ed. 
1920) § 484; cf. Lade v. Shepherd, 2 Strange 1004 (1735) (earliest reference 
to dedication) ; Rugby Charity v. Merryweather, 11 East 375n. (1790); Note 
(1902) 16 Harv. L. Rev. 128; 9 HotpswortH, History or ENciisH Law 
(1926) 146. An execution purchaser, in good faith and for fresh money, 
takes free of prior equities and unrecorded interests. Stevens Hardware Co. 
v. Bank of Byromville, 34 Ga. App. 268, 129 S. E. 172 (1925); 2 Pomeroy, 
Equity JURISPRUDENCE (4th ed. 1918) § 724. And mere constructive notice, 
either from recorded instruments or adverse possession, should not impugn 
the good faith of a purchaser of a Torrens title. Sterling Nat. Bank v. Fischer, 
75 Colo. 371, 226 Pac. 146 (1924); Bjornberg v. Myers, 212 Ill. App. 257 
(1918); Inv. Rev. Stat. (Cahill, 1927) c. 30, §§ 88, 90; (1928) 12 Minn. L. 
Rev. 551. But cf. Follette v. Pacific Light & Power Corp., 189 Cal. 193, 208 
Pac. 295 (1922). The court here escaped meeting this line of reasoning by 
holding a written dedication valid without registration, since it might have 
been effective by parol and so incapable of registry. Cf. 1 ELt1oTt, ROADS AND 
Streets (4th ed. 1926) §124. It seems unfortunate to excuse registration 
when possible merely because it might have been impossible. Cf. Phillips v. 
Laguna Beach Co., supra; Note (1922) 10 Cattr. L. Rev. 4109, 421-22. 
The recording statute declares that all instruments “authorized” to be 
recorded shall be void as to subsequent purchasers, without notice, until filed 
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for record. Ir. Rev. Stat. (Cahill, 1927) c. 30, § 31. The court summarily 
stated that by “authorized ” the legislature meant “ required,” ignoring the 
significance of an amendment of the earlier act from “ required ” to “ author- 
ized.” Cf. Itt. Rev. Stat. (1845) 108. The Torrens Act, moreover, ex- 
pressly excepts certain interests, public and private, and no others, from the 
requirement of registration, and dedications are not included. Itt. Rev. Star. 
(Cahill, 1927) c. 30, § 88. However, on the broader ground that all public 
interests in land are exempt from the operation of the Torrens system, most 
jurisdictions in the British Empire, by statute or decision, are in accord with 
the principal case. Vickery v. Municipality of Strathfield, 11 N.S. W. St. R. 
354 (1911); Hocc, AusTraLIAN Torrens SysteM (1905) 818-20; Hose, 
REGISTRATION OF TITLE TO LAND THROUGHOUT THE EMPIRE (1920) 105. So 
sweeping an exception to the already seriously impaired conclusiveness of a 
Torrens certificate is regrettable. Cf. Staples, Conclusiveness of a Torrens 
Certificate (1924) 8 Mrtnn. L. Rev. 200; Niblack, Pivotal Points in the 
Torrens System (1915) 24 YALE L. J. 274; Note (1923) 12 Cauir. L. 
REV. 49. 


SURETYSHIP — SuRETY’s DEFENSES: IN GENERAL— EFFECT OF PREMA- 
TURE PAYMENTS AND FAILuRE TO Give NoTICcE ON THE LIABILITY oF A Cor- 
PORATE SURETY. — The defendant, a compensated surety company, furnished 
a bond guaranteeing a building contractor’s faithful performance of a contract 
with the plaintiff. The contract provided that part of the price should be 
paid on or before Nov. 1, 1925, conditioned, however, upon the completion of 
the house. The bond required that if the contractor defaulted on the contract, 
the plaintiff should immediately notify the defendant. Although the house 
was not completed by Nov. 1, 1925, no notice was given the defendant until 
Dec: 21, 1925. At the time of default the plaintiff had already advanced 
almost all of the contract price to the contractor. From a judgment for the 
plaintiff in a suit on the bond, the defendant appealed. Held, that the defend- 
ant, being a compensated surety, has no defense since neither the premature 
payments nor the failure to give immediate notice occasioned it any loss. 
Judgment affirmed. Martin v. Robinson, 272 Pac. 149 (Kan. 1928). 

Although no prejudice is shown, a surety is discharged if the contract be- 
tween the creditor and the principal is materially altered without his consent. 
Snodgrass v. Shader, 113 Ark. 429, 168 S. W. 567 (1914); Lyons v. Kitchell, 
18 N. M. 82, 134 Pac. 213 (1913). Generally, no notice of the principal’s 
default need be given the surety. Wilkerson v. Crescent Ins. Co., 64 Ark. 80, 
40 S. W. 465 (1897); Atlantic & Pac. Tel. Co. v. Barnes, 64 N. Y. 385 (1876). 
And even where the contract provides for notice, failure to give it will not 
discharge a corporate surety if no loss has been suffered. Jllinois Surety Co. v. 
Huber, 57 Ind. App. 408, 107 N. E. 298 (1914); School Dist. No. 1 v. Massa- 
chusetts Bonding & Ins. Co., 92 Kan. 53, 142.Pac. 1077 (1914); see (1926) 10 
Minn. L. Rev. 629. Contra: United States Fid. & Guar. Co. v. Rice, 148 
Fed. 206 (C. C. A. 8th, 1906); American Indemnity Co. v. Board of Trustees, 
200 S. W. 592 (Tex. Civ. App. 1918); cf. Bank of Tarboro v. Fid. & Dep. Co. 
of Md., 128 N. C. 366, 38 S. E. 908 (1901). It has often been held that a 
surety is released if advances in excess of the amount due under the contract 
are made. County of Glenn v. Jones, 146 Cal. 518, 80 Pac. 695 (1905). In 
some cases this is based on the fact that the contract has been altered. See 
Cowdery v. Hahn, 105 Wis. 455, 458, 81 N. W. 882, 883 (1900); cf. Simonson 
v. Grant, 36 Minn. 430, 442, 31 N. W. 861, 862 (1887). In others, the creditor 
is said to have diminished the value of the security. See Welch v. Hubschmitt 
Building & Woodworking Co., 61 N. J. L. 57, 66, 38 Atl. 824, 827 (1897). 
Many courts require compensated sureties to show prejudice before relieving 
them from liability. Pickens County v. National Surety Co., 13 F.(2d) 
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758 (C.C. A. 4th, 1926) ; Village of Canton v. Globe Indemnity Co., 201 App. 
Div. 820, 195 N. Y. Supp. 445 (1922); see (1920) 8 Cari. L. Rev. 355. 
Contra: Morgan v. Salmon, 18 N. M. 72, 135 Pac. 553 (1913). And even 
where injury is shown, the compensated surety is discharged only to the extent 
of the injury. Southern Real Estate & Fin. Co. v. Bankers’ Surety Co., 276 
Mo. 183, 207 S. W. 506 (1918). The corporate surety, besides being paid, pre- 
pares its own bond. Also, unlike the usual accommodation surety, it is usually 
well advised as to the legal effect of the various provisions in the bond. And 
this is undoubtedly considered in fixing the compensation. The surety, being 
= no Pag prejudiced by the transactions complained of, should not be 
released. 
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La CRITIQUE DU TEMOIGNAGE. By Francois Gorphe. Second Edition. Paris: 
Librairie Dalloz. 1927. pp. 470. 


The closest parallel in English to this valuable book is Wigmore’s Principles 
of Judicial Proof. In each case the subject is not the admissibility of evi- 
dence but its weight. M. Gorphe does not, like Mr. Wigmore, include circum- 
stantial evidence. He deals only with testimonial evidence, that is, the 
credibility of witnesses and other factors influencing the value of their testi- 
mony. Mr. Wigmore’s book consists for the most part of extracts from other 
writers arranged under appropriate headings, on which his own comment is 
very brief and merely by way of introduction. M. Gorphe gives us a system- 
atic treatise incorporating his illustrations in the text. Apart from the 
author’s own discussion, many of these illustrations are interesting in them- 
selves as human situations and furnish new material for readers who have 
already enjoyed Mr. Wigmore’s collection. 

An important difference between the two volumes arises from the greater 
importance of the judge in continental procedure. Professor Donald Slesinger 
has developed this point in his review of Gorphe.? The continental judge 
actually conducts the case, summoning witnesses, and so forth, instead of 
being just an umpire in a game. Consequently, M. Gorphe’s purpose is to 
supply a sort of manual for the trial judge which will aid him in sifting and 
evaluating testimony so as to get at the facts on which he is to make his 
decision. For Americans or Englishmen, a book on the weight of testimony 
possesses much less utilitarian value. It will furnish lawyers with helpful 
hints for the preparation of a case and the examination of witnesses, and will 
help a trial judge to comment on the evidence in the few courts where this is 
permitted. Yet with us, even if the counsel on both sides of a case and the 
trial judge are masters of the knowledge in the pages of Wigmore and Gorphe, 
the whole matter is eventually taken out of their hands by the untrained jury. 





1 (1913). 

2 (1928) 37 Yate L. J. 399. This review discusses many problems raised by 
M. Gorphe. 

8 See MorGAn, et al., Toe Law or Evmence (1927) 9, showing that such com- 
ment ought to be possible in all state courts. 
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In spite of these limitations in our system, M. Gorphe’s book should be useful 
to our bench and bar, and also to those members of the general public who 
take a desirable interest in important trials. There is a widely prevalent 
belief that circumstantial evidence is by nature less trustworthy than the testi- 
mony of witnesses. Such a belief overlooks the numerous factors which lessen 
the accuracy of honest testimony. A knowledge of those factors, which are 
fully discussed by M. Gorphe, would bring about a more general acceptance of 
the principle that all decisions on questions of fact, whether by judge or jury, 
represent probabilities and not certainties. 

M. Gorphe’s treatise is divided into four parts. After an introduction on 
the importance of a systematic treatment of testimony, he deals in his first 
part with the general technique of estimating its value. The first chapter on 
the exclusion of witnesses reviews the law of many countries. The liberality 
of the United States in admitting witnesses is somewhat overstated.* He 
concludes that the legislature is incapable of discriminating between good 
and bad witnesses. This is a delicate operation which ought to be carried on 
by the tribunal, not according to rigid rules but by a flexible and exhaustive 
critical method. Indeed; it is a fallacy to suppose that good and bad witnesses 
are separated from one another by a wide gulf. Past attention has concen- 
trated unduly on gross errors of statement. Ignoring the experience of daily 
life, we have treated as negligible the little errors which have recently been 
demonstrated by the experiments of Binet and other psychologists, and the 
relative importance of which may prove decisive in a litigation. In other 
words, deliberate lying is much less significant than small inaccuracies. It is 
now well established that errors are a normal feature of testimony, which is 
always a disintegrated and warped reproduction of reality; and that they 
often have the same precision as exact recollections, so that the witness de- 
scribes the false fact in the same fashion as the true fact, without hesitation 
and with exact and circumstantial details. That M. Gorphe after thus 
recognizing the trustworthiness of witnesses as the essential matter rather 
than their competence, should later acquiesce ® in the French rules forbidding 
parties and their relatives to testify in some situations because of interest, 
furnishes a striking illustration of the inclination of lawyers to accept their 
own law as ideal. 

The second chapter deals with the agreement or disagreement of several 
witnesses to the same fact. The third surveys the various types of errors and 
classifies them with an elaborateness which is rather confusing, but on the 
whole useful. An interesting account is given of some experiments in the ac- 
curacy of testimony and the tendency to form illusions about what one has 
seen.® A student was shown a picture exhibiting several persons, animals, or 
objects, with varieties of costumes, and so forth. Several of these are repro- 
duced in the text.7 After a brief inspection comparable to the opportunity 
which a witness in court has actually had to observe the incidents he narrates, 
the picture was withdrawn and the student was required to describe all its 
details. In many instances persons or objects were mentioned which were 





4 P. 30. 

5 Pp. 192, 205. 

6 P. 75 et seg.; see also p. 279 et seq. 

7 Pp. 78, 79, 279, 280. There are serious misprints in the references to these 
pictures in the table of contents, p. 470. 
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not in the picture at all. Eight days later the student was required to give a 
second account which sometimes introduced fresh errors. The last chapter 
of this part discusses the methods of testing the accuracy of a witness. In 
treating the value of testimony given in court, M. Gorphe states that no 
stenographic record is made in France.* It is interesting to find an adverse 
view of the value of cross-examination,® without any consideration of Mr. 
Wigmore’s powerful arguments to the contrary.1° However, M. Gorphe is 
fully alive to the dangers of hearsay," and shows it to be less freely admitted 
on the continent than we commonly suppose. Considerable attention is given 
to recent psychological methods of testing truthfulness by laboratory ap- 
paratus and by the method of associated words.1* Even the ouija board is 
discussed. He concludes that the precise inferences to be drawn from these 
tests are not yet sufficiently demonstrated, although it may be possible to use 
them in addition to established judicial processes. The German courts have 
already held that a witness can be forced to submit to these tests as part of his 
duty to testify.1* 

At the end of his first part M. Gorphe classifies the value of a piece of testi- 
mony under three heads: (1) the aptitudes of the witness himself; (2) the 
subject matter of the testimony; (3) the relation of the witness to the 
subject matter, or the conditions under which his testimony is formed through 
perception, memory, and narration. The remainder of the book follows this 
triple division. 

The value of the witness himself is discussed in the second part. The 
first chapter deals briefly with his morality. One would like to know the rigor- 
ous nature of the scientific tests for the statement ** that there are appre- 
ciable differences in morality among races, the whites being generally more 
sincere, frank, and honest than the blacks or mongolians. The second chapter 
covers intellectual capacity at length. Infancy receives some acute observa- 
tions. Other sections take up old age, sex, social categories, and tempera- 
mental types. Chapter three deals with emotional factors: interest, passions, 
sympathy or antipathy, and the spirit of solidarity, including family bonds, 
patriotism, and affiliation in parties, sects, or other groups. The last chapter is 
devoted to mental competency, including feeble-mindedness and the various 
kinds of insanity. 

The value of testimony in relation to its subject matter occupies the third 
part. The first three chapters deal respectively with touch, taste and smell, 
hearing, and sight. Visual observation is much the most important and is 
sub-divided into ensemble, colors, spatial relations, movements, shape, and 
significance. There are several interesting accounts of cases and experiments 
showing the serious possibilities of error. Identification receives a separate 
chapter, with special sections for the identification of corpses, where error 
is particularly frequent, and for identification from photographs. Such 





8 P. 85. 9 P. go. 

10 3 WicmMorE, EvENcE (2d ed. 1923) $1367 et seg. M. Gorphe cites this 
treatise in his bibliography, but makes no reference to it in discussing cross- 
examination. He states that cross-examination is used in certain cases in Germany 
and in the Swiss canton of Neuchatel. 

11 Pf. 21. 

12 Pp. 94-114. See McCormick, Deception-Tests and the Law of Evidence | 
(1927) 15 Carir. L. Rev. 484. 

18 P. 116. 14 P, 122. 15 P. 309 et seq. 
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testimony often plays an essential part in criminal cases, and it would be well 
if the danger of error were more generally realized. Ina recent prosecution in 
Cambridge a man was convicted for snatching handbags on the testimony of 
five women victims who had seen the thief at close range. Afterwards the 
loot was discovered in the room of another man somewhat resembling the 
innocent prisoner, who was eventually released. The identification testimony 
on which he had been convicted was better than that in some murder cases. 
M. Gorphe deals with the same matter in an earlier chapter, where he shows 
that the agreement of several witnesses on an identification is no guarantee of 
its truth.1° The last chapter of this part discusses what we should call per- 
missible opinion evidence of witnesses, in the form of their evaluations of 
their perceptions on questions of duration, dimensions, speed, dates, hours, 
and quantity. | F 

The conditions of the formation of testimony occupy the fourth part. The 
first chapter on conditions of perception takes up such objective factors as 
brevity of time, the influence of perspective, and the intensity of light; and 
such subjective factors as attentiveness, emotion, and “ intégrité céré- 
brale,” including the effects of blows and drunkenness. Chapter two, on con- 
ditions of memory, discusses lapse of time, the effect of suggestion, and the 
crystallization of memory under the influence of previous statements by the 
witness. The last chapter on the conditions of testifying takes up the influ- 
ence of disturbing factors like slight drunkenness or the approach of death, 
the value of the oath, the witnesses’ certainty of the truth of the story, the 
comparison of spontaneous statements with those in response to questions, and 
the influence of places in evoking recollection. 

A few pages of conclusions tabulate the preceding discussion and suggest 
such reforms as the following: (1) Lower, as in Germany, the barriers between 
law and psychology and psychiatry, so that a judicial psychology shall develop 
which jurists amd especially magistrates cannot ignore in the presence of the 
development of experimental psychology and psychiatry. (2) Give judges the 
means of applying scientific processes. In order to avoid abuse by medical 
and psychological experts, it would be indispensable to create, at least in the 
large cities, judicial laboratories like those in Germany and at Lausanne. A 
very simple equipment would suffice. (3) Suppress the archaic formalism with 
which legal procedure is everywhere impregnated, especially in the impeach- 
ment and exclusion of witnesses and the requirement of the oath; reduce as 
much as possible the legal regulation of testimony in order that the judicial 
criticism of its value may possess that flexibility and freedom which is neces- 
sary for its operation; extend the discretionary power of the judge to obtain 
information from all possible sources. With this removal of old restrictions, 
one new restriction should be established forbidding convictions based solely 
on the testimony of children under a certain age, about thirteen years. 
(4) Reform the procedure in civil cases so that the judge may subject the wit- 
nesses to critical tests. (5) Remove the less serious sexual offenses from the 
ordinary criminal procedure? This method which has given good results in 
Germany has the advantage of disposing of this kind of case more rapidly 
and more discreetly, without arousing the vanity of the childish prosecutrix, 
and of facilitating the evaluation of her testimony. M. Gorphe would appar- 





16 P, 48. 
17 “ Correctionaliser les attentats 4 la pudeur les moins graves.” P. 425. 
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ently subject such cases to a procedure similar to that employed in our 
juvenile courts. (7) Forbid newspaper reporters, insurance representatives, 
and the like, to question or listen to witnesses before the trial. (8) Abolish 
the oath for everybody. 

It has been impossible in this review to do much more than give an outline 
of the topics discussed by the writer. This will at least indicate the wealth of 
material available in his book, for each point is adequately supported by 
numerous concrete illustrations. The author furnishes a bibliography of six 
hundred items drawn from mary countries. In his footnotes he employs the 
ingenious method of referring to his sources by the name of the author and 
the number of the item in the bibliography, thus avoiding crowding the foot- 
notes with the long titles of books and articles. 

ZECHARIAH CHAFEE, JR. 

Harvard Law School. 





Cases ON Bitts AND Notes. By Morton C. Campbell. Cambridge: Pub- 
lished by the Editor. 1928. pp. xvi, 1051. 


The function of a casebook is to present in convenient form an adequate 
amount of selected materials for the use of students of the subject. The 
comments of the reviewer may, therefore, be appropriately directed to the 
form in which the materials are presented, their scope and quantity, the bases 
of selection, and the skill displayed by the editor in his choice of cases. There 
are two difficulties which confront the reviewer of a casebook in a peculiar 
degree. The first is inherent and proceeds from the difficulty or impossibility 
of evaluating the material with reference to the particular situation for which 
it was designed, since the editor must necessarily prepare his casebook pri- 
marily for his own course, his own students, and his own method of teaching; 
the second lies in the fact that the reviewer is usually called in before he has 
an opportunity to “try it out on the dog.” 

Professor Campbell’s Cases on Bills and Notes contains a wealth of material 
in the reported cases, footnotes, and problems. The appropriate sections of 
the Negotiable Instruments Law are printed with each subdivision, and the 
statute is reproduced in full at the end of the book. Tables of articles in 
law periodicals and statutes have been added. 

The cases are well chosen and carefully edited. Approximately one third 
of them have been decided since 1900. Professor Campbell has ferreted out 
a large percentage of excellent cases that have not appeared in any other col- 
lection, but has not overlooked the leading decisions on the subject. The foot- 
notes are adequate in number and usually concise in form. Moreover, they 
give the student useful information with reference to the state of the law. 
This is a desirable result. Professor Campbell evidently does not believe that 
it is the function of the law teacher to conceal from the student all useful 
information. 

The author has in general followed the arrangement of Ames’ Cases 
on Bills and Notes, but has added a more detailed analysis and subdivision by 
chapter and section. This is probably an aid to the student in analysis and 
classification. Part I of the book, consisting of two hundred and seventy-five 
pages, treats of Formal Requisites of Bills and Notes, Formal Requisites of an ~ 
Acceptance, and Indorsement. Part II, three hundred and fifty-nine pages, 
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treats of the Inception and Transfer of Rights, Incapacity, Illegality, Defects 
and Defences, Holding in Due Course, Delivery to a Person not Within the 
Tenor, and Burden of Proof. Part III, sixty-four pages, is devoted to Obliga- 
tions. Part IV, sixty-eight pages, covers Discharge of Primary and Second- 
ary Parties and Reacquisition by Secondary Parties. 

Part V, one hundred and ninety-seven pages, treats of Special Topics. 
These include Agency and Other Representation, Alteration, Blanks, Negli- 
gence in Formation or Retention, Mistake, Identity of the Payee, Acceptance 
and Payment for Honor, Bills in a Set, and Diligence. Furthermore, each of 
the following topics is covered in a separate chapter under Part II: Incapacity, 
Illegality, Delivery to a Person not Within the Tenor, and Burden of Proof. 

Upon analysis of the subject matter, every teacher would probably recog- 
nize the propriety of giving separate consideration to such topics as Incapacity, 
Acceptance and Payment for Honor, and Bills in a Set. These topics might 
even be omitted from the casebook. Moreover, Illegality and Alteration 
may conveniently be set apart. But in the opinion of the reviewer, a number 
of the other Special Topics can be most conveniently considered in connec- 
tion with the broader subdivisions of the subject. Burden of Proof can be 
adequately discussed in connection with the defenses of fraud and absence or 
failure of consideration, just as overdue and dishonored paper is considered 
under Holding in Due Course. Similarly, Blanks are related to Delivery, and 
to Holding in Due Course. Diligence, Mistake, and Negligence cannot be 
entirely separated from Inception and Transfer of Rights, from Obligations 
of Parties, or from Defences. Transfer of order paper by delivery without 
indorsement, delivery of such paper without indorsement but followed by in- 
dorsement later, delivery of order accommodation paper without indorsement 
or followed by indorsement after maturity, and the remitter, are covered in 
Part II in a chapter on The Effect of Delivery to a Person not Within the 
Tenor. The question may be asked whether these transactions may be con- 
sidered together most profitably because of their common elements, or sepa- 
rately in connection with the other topics to which each is related. Similar 
questions might also be raised with reference to the chapter on The Identity 
of the Payee, which covers false personation, fictitious payee, and non- 
existent payee. Teachers will, however, disagree as to the extent to which 
special topics should be given separate treatment. Equally good results can 
doubtless be secured by considering such topics separately as by grouping 
them broadly with other related topics. 

Professor Campbell has given us only four cases on the subject of Agency 
and Other Representation, in Chapter XIV. The footnotes and problem 
cases suggest the problems of representative indorsement and responsibility of 
trustees and executors. This material seems inadequate if the subject is to be 
considered at all. It has been the experience of one who teaches both subjects 
that the doctrines of representation, as applied to Bills and Notes, require an 
understanding of the technical principles of Bills and Notes, necessitating 
rather full treatment in the latter course. 

Professor Campbell has called our attention sharply to a most vital problem 
in Section X of Chapter I, Reception of Custom into the Law Merchant. 
This section treats of the development of new types of negotiable instruments, 
the progression from foreign bills to inland bills and finally to promissory 
notes, despite Lord Holt’s protest, and the elimination of the requirement that 
the parties be merchants. The important recent cases, Manhattan Company 





BOOK REVIEWS 845 


v. Morgan* and King Cattle Co. v. Joseph,? are here reported. So also, 
“Indorsement ” upon Presentation for Payment is treated in Chapter III, 
Section VII. The problems raised by sections 9 (5) and 40, of the Negotiable 
Instruments Law, are treated under the title, “ Transformation of Order into 
Bearer Instruments, and Vice Versa; Retransformation,” in Section VI of 
Chapter ITI. 

It is perhaps not inappropriate to mention the fact that the publication of 
Professor Campbell’s Cases on Bills and Notes marks the discontinuance of 
the use at the Harvard Law School of Dean Ames’ great collection, which was 
published in 1881 and used continuously in the classroom for forty-six years. 
This is probably the longest period during which any casebook has been used 
without revision. 

Horace E, WHITESIDE. 


Cornell Law School. 





CONGRESSIONAL INVESTIGATING COMMITTEES. By Marshall E. Dimock. 
Baltimore: The Johns Hopkins Press. 1929. pp. vii, 182. 


CONGRESSIONAL INVESTIGATIONS. By Ernest J. Eberling. New York: Colum- 
bia University Press. 1928. pp. 452. 


What is the réle of Congressional investigations in the political drama at 
Washington? How was the inquisitorial power established? How has it been 
used and fortified? How challenged and defended? And how has it been 
limited by the courts? Here are questions of special interest to constitutional 
lawyers and political scientists which the authors of these two doctoral dis- 
sertations attempt to answer. 

Dr. Dimock classifies his material and organizes his study according to the 
three functions which he believes investigations perform: (1) to determine the 
qualifications, conduct, and privileges of members of Congress; (2) to aid in 
law-making by finding facts on public problems and in public emergencies; and 
(3) to control the executive departments by investigations pertaining to 
public finances, impeachments, official conduct or policy, and presidential 
elections. After three chapters illustrating investigations which serve these 
purposes, he reviews the leading federal cases in which the investigative power 
has been challenged, and suggests four tests of the validity of an inquiry. 
Then he contrasts the investigative powers of Congressional committees and 
administrative commissions, and discusses the incidence of committee pro- 
cedure upon the constitutional liberties of witnesses. In his last chapter the 
author criticises investigations on seven counts, estimates their influence on 
public opinion, and prophesies more frequent inquiries looking toward legisla- 
- tion, but fewer committee investigations of the executive, thanks to the in- 
quisitorial powers of the comptroller general. No mention is made of the 
possible restraining effect on the comptroller of the recent decision in Myers 
v. United States.1_ Dr. Dimock’s comments on the Supreme Court’s decision 
in McGrain v. Daugherty? are particularly interesting? Feeling that the 
court did not go far enough in approving the power of investigation, he argues 





1 242 N. Y. 38, 150 N: E. 594(1926). 2 158 Minn. 481, 199 N. W. 437 (1924)- 
1 272 U.S. 52 (1926). 2 273 U.S. 135 (1927). 
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for the validity of inquiries designed to disclose official misconduct. However, 
investigations presumably in aid of legislation may afford Congress means of 
supervision and control of the executive branch de facto if not de jure. 

Dr. Eberling classifies legislative investigations as Dr. Dimock does, but 
makes his book chiefly a chronological account of Congressional practice, 
procedure, statutory development, and judicial review. The content, prob- 
lems, and findings of both studies are necessarily similar, since both authors 
have covered much the same ground, used the same materials, and written 
since the Court spoke in McGrain v. Daugherty. They agree that the inquisi- 
torial power originated in the House of Commons during the seventeenth 
century, was assumed by the colonial assemblies and state legislatures, con- 
tinued to be exercised by both houses of Congress in hundreds of cases, was 
fortified by statute, and is now sanctioned by the Constitution and courts 
within certain limits. They agree that this power often runs counter to indi- 
vidual liberties, in which case public necessity should prevail; and they find 
that investigations fulfill necessary functions and so serve a salutary purpose. 
Evidence of action taken by the executive or departments after inquiries as 
measures of their effect or influence is-rarely introduced by either author. 

The authors differ in the way in which they have organized their materials. 
Dr. Dimock tells the story in 175 pages and Dr. Eberling takes 423 pages. 
The former begins with a chapter comparing Congressional investigations 
with those in England, France, and Germany and concludes with a forecast, 
considerations which the latter omits. Dr. Dimock’s book is the more suc- 
cinct, better balanced, and more systematically organized of the two. Fre- 
quent italicized captions demarcate the points in his argument and only the 
most instructive and interesting precedents are put in evidence to support it. 

Dr. Eberling’s book varies in length of chapters from 18 to 130 pages. It 
devotes only two pages to English origins, discusses the details of 81 Con- 
gressional precedents, six statutes, and 25 court cases in tedious repetition of 
the same points, and gives extravagant space to particular investigations; 13 
cases are given 96 pages in Chapter III. Out of 423 pages of text an estimate 
indicates that material equivalent to 129 pages is quotation of Congressional 
debates, revised statutes, and judicial opinions. The book is a chronological 
sequence of cases strung along without logical unity or rigorous analysis. 

The authors differ also in their sense of professional propriety. Comparison 
of Dr. Eberling’s book with articles published in 1926 and 1927 by Professor 
Landis * and the reviewer * reveals that the author has appropriated portions 
of both articles without quotation or acknowledgment. The language is either 
identical or too similar to admit of doubt.5 In numerous minor instances 
there is also striking similarity of expression. One section,® for example, fol- 
lows Professor Landis closely, citing for recent years only those investigations 
mentioned by him and couching their purposes and results in essentially 





8 Landis, Constitutional Limitations on the Congressional Power of Investiga- 
tion (1926) 40 Harv. L. Rev. 153. 

. * Galloway, The Investigative Function of Congress (1927) 21 Am. Pot. Sct. 
EV. 47. 

5 Space does not permit parallel column presentation, but proof may be had 
by comparing pages 53, 64, 65-66, 102, 107, 148, and 149 of the Eberling book with 
pages 171-72, 173-74, 175, 179n., 180, 184n., and 185n. of Professor Landis’ article, 
and pages 7, 345, 352-53, 364, 383, and 385 of the book with pages 50, 52, 53, 
53-54, 55 of the reviewer's article. 6 Pp. 270-72. 
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similar language. It is the reviewer’s opinion that so far as contributions to 
the sum of recorded knowledge are concerned, both these studies are, in a sense, 
supererogatory in that they cover ground which had already been adequately 
covered in published articles. Nevertheless, they represent much diligent re- 
search and include some good comment and criticism. 
Grorce B. GALLOWAY. 
Philadelphia, Pennsylvania. 





Tue Book or ENGLISH Law. By Edward Jenks. Boston: Houghton Mifflin 
Co. 1928. pp. xix, 460. 


It is with some misgivings that one looks at small books on large subjects, 
however eminent their authors. Dr. Jenks, however, starts out with the 
highest intentions. From his preface and Lord Atkin’s foreword we gather 
that the book is intended, not to be one of those regrettable works aimed at 
the elimination of the legal profession, but to place in the hands of the edu- 
cated layman a living picture of English law, in literary form, as it exists at 
the present moment. The distinguished author, as the publisher’s puff tells 
us, “ achieves a kind of modern Blackstone,” who was the last writer to draw 
such a picture in language intelligible to the layman. 

Blackstone’s lectures, on which the Commentaries were based, were de- 
livered for the benefit of students, and we know what Bentham thought of 
them. Nevertheless, the effect of the Commentaries upon contemporaries 
was remarkable, even in an age which was to so large an extent swayed by the 
printed word, and they still remain one of the classics of legal literature. To 
achieve a modern Blackstone or even “a kind of modern Blackstone” is a 
very high ideal. The task has also become a great deal more difficult. The 
law as it existed in Blackstone’s day, and as it exists now, are two very dif- 
ferent propositions: not only were the sources of the former reasonably small, 
but its scope was limited. The law of negligence, the product of the invention 
of the locomotive and the automobile (for the latter of which Dr. Jenks has a 
sturdy British hatred)? was necessarily inchoate then, the overwhelming 
avalanche of nineteenth century legislation had not begun, there were no 
new fields of administrative law. The modern lawyer, like Lambard’s Justice, 
groans under not only “ stacks of statutes,” but stacks of law reports as well. 
The marvel is, then, not that Dr. Jenks has not summed up the history, phi- 
losophy and practice of English law in some four hundred pages with supreme 
success, but that he has attempted it at all. 

The need for such a book in an age when “ law enters into nearly every rela- 
tion of social and civic life from birth to death,” as Lord Atkin says in his 
foreword, cannot be doubted, especially when a knowledge of elementary law, 
so essential to the intelligent obedience of the future citizen, finds so small a 
place in current schemes of education. It was not always so, as Lord Atkin 
points out, and Evelyn, in his Diary,? remarks that his brother, who had died 
in that year, aged eighty-three, had gone to the Middle Temple, “ as gentlemen 
of the best quality did, but without intention to study the law as a profession.” 
As a matter of fact, the presence of such dilettanti was one of the many 
causes of the decline of the legal education provided by the Inns. What the 


1 Pp. 205, 208. 2 October 4, 1699. 
3 See 6 HotpswortH, History or EnciisH Law (1924) 483. 
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reaction of the educated layman will be, is hard to tell. Dr. Jenks puts for- 
ward his material in a clear but compressed fashion, heavy diet for the lay 
mind. The book is based on lectures delivered to the students of the London 
School of Economics, and perhaps it is just to say that the educated layman 
is made to suffer in some slight degree for the requirements of the economist. 
But what he gets is, needless to say, a clear, concise statement of nearly every 
branch of English law. 

But to the reviewer it seems that the book has much more value for the 
student of law who is not English: it is just the book to put in the hands of the 
curious foreigner. It is a mine of correct information succinctly expressed, 
though for such purposes the absence of references is to be regretted. Such 
a student will find a short account of the history of the legal profession, of its 
division and peculiar organization; of the classification of the courts and pos- 
sibilities of appeal; of the aim and scope of the new Property Acts. He will 
note with interest, especially if he comes from Massachusetts, that “ rarely do 
the [criminal] proceedings, even in the gravest cases, extend for more than six 
months from the apprehension of the accused,... In the only criminal 
case which, in recent years, has gone to the House of Lords, the whole pro- 
ceedings, including the delivery of the judgment of the House, were con- 
cluded within eight months of the commission of the crime, though a Long 
Vacation intervened. It may fairly be claimed for English criminal justice 
that, whatever may have been its defects in the past, it no longer protracts 
the agony of a prosecution longer than is absolutely necessary to insure a 
patient and satisfactory trial.”* He will also note the effectiveness of the 
institution of “‘ Question Time ” in the House of Commons to check adminis- 
trative ardor in a country where there is no formal doctrine of the separation 
of powers. 

The difficulty facing Dr. Jenks was to know what to leave out, and he has 
been wise, perhaps, to err upon the generous side. However, confronted 
with such an ideal of completeness, he might profitably have spared us a few 
more pages on the recent property legislation, which in so many ways amounts 
to a revolution in English law. 

ARTHUR F. BENN-COOKE. 

Cambridge, England. 








